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(Wher eupon, the af orenentioned case
cane on for hearing on August 7, 2023, before
Chancel l or Jerri S. Bryant, Monroe County
Chancery Court, and the follow ng proceedi ngs
took place, to wit:)

* * * * * * * * * * * *

THE COURT: Okay. Now, which notion
was filed first for ne to review?

M5. PEMBERTON: My notion for
clarification, Your Honor.

THE COURT: Al right. Let's hear
it. And, Ms. Penberton, rem nd ne which
person or entity you represent.

M5. PEMBERTON: |'m here on behal f
of the association, Your Honor.

THE COURT: |'mready when you are.

M5. PEMBERTON: Okay. Your Honor,
this is nmy notion on behalf of the association
that | filed. It was pronpted by a request by
the nenbers to hold a special election. That
request was nade on June 27, 20283.

Board nenbers were consulted. Al
board nenbers were consulted, and this notion
followed in its path for Your Honor to

clarify.

Gateway Court Reporting & Video, LLC
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THE COURT: \What day did you file
the notion so | can find it in the file?

M5. PEMBERTON: It was July the 7th,
the day | filed the notion.

The notion was filed, Your Honor,
because, quite frankly, the board is tired of
bei ng sued. The order that was entered in
this case stated that there are countervailing
affidavits concerning the | egal status of
certain lots in Phase 16 and new Phase 17.

The status of |ots under continued division
are inportant issues because -- and |'m --

THE COURT: Let nme cut to sone of
t he chase on this.

M5. PEMBERTON: Ckay.

THE COURT: | read it. And | agree,
there is some confusion now, not just -- not
necessarily because of the order, but because
the May trial date was continued. And that's
what's caused the confusion. Now --

M5. PEMBERTON: And let ne say this,
Your Honor.

THE COURT: So tell ne where you
want to go now. Do you want to have your

el ecti on?

Gateway Court Reporting & Video, LLC
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M5. PEMBERTON: The board will do
what ever Your Honor allows --

THE COURT: What does the board --
okay.

M5. PEMBERTON:  What ever Your Honor
allows to be done. The board did not want to
run afoul of the Court's order.

THE COURT: Sure. | think that's an
| ssue that needs to be clarified, but it needs
to be clarified because we didn't do the trial
date in Muy.

M5. PEMBERTON. Sure. So just |et
t he board know, Your Honor, and we'll respond
accordi ngly.

THE COURT: Do you agree?

M5. CAFFEY- KNI GHT:  Yes, Your Honor.

| didn't receive a phone call. |
W sh we weren't here on a notion for
clarification. | think it's pretty clear, the
Court said there could be special elections.
It's very clear. | clarified that at the end
when you say, "Yes, that's correct with the
voting." And I'"mnot the one who filed the
petition for the special election or anything

about that, and | guess that's what pronpted

Gateway Court Reporting & Video, LLC
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this order. But | think Your Honor was very
cl ear and put context to how that order cane
out .

W were not -- that order cane out
of our notion for injunctive relief, and we
were not asking the Court to enjoin any annual
el ection --

THE COURT: Al right. So let's go
ahead with any properly called el ections.

You have a problem M. Hale?

MR. HALE: Your Honor, | do. 1'd
| i ke to be heard.

THE COURT:  Sure.

MR. HALE: Wen | first got this
notion, | |ooked at the order that you wote,
and | thought, well, this should be about a

five-m nute hearing because --

THE COURT: | tried to nmake it five
m nut es.

MR. HALE: -- because of the
| anguage -- the | anguage in your order was

pretty clear. And | do understand Your
Honor's point about the trial didn't occur.
And that may change things a little bit. But
the point is this: The reason the Court did

Gateway Court Reporting & Video, LLC
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not think there should be another election is
because there was di sagreenent and confusi on
about the rights of the parties to vote. That
hasn't changed.

THE COURT: | agree.

MR. HALE: That remains the
situation. And to say that Rarity Bay
Partners did not have anything to do with this
petition for the special election is ignoring
the fact that, as | read the petition, it is
signed by M. Daniels, with his
300- and-sone-odd votes. And that's how they
get the requisite nunber of votes to be able
to ask for the special election. So | think
It needs to be straightforward in what the
facts are.

And | think one of the things that
caused nme to feel like |I needed to be here
today, which | thought | didn't, but | got the
response of Partners |ast Thursday afternoon.
It's a 20-page response. |t spends 10, 15
pages goi ng through the whole history of
Case 21173, and then it goes into the Frisbey
case and the renoval of the directors, and it

goes through all of that history. But then,
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Transcript of Proceedings - Case No. 21173

starting on page 13, it begins an
unsubstantiated -- there's no affidavits that
support it. It is counsel for Partners, who
I s spending five pages tal king about things
that are not in the record, and that | hope
the Court will not consider, because it is
suggesting that two of the board nenbers have
been bought off wi th nenberships, golf
menber shi ps, prem er golf nenberships in the
club. Nothing could be further fromthe
truth. But Partners doesn't care about that,
Your Honor.

THE COURT: | don't consider facts
t hat are unsubstanti at ed.

MR. HALE: Ckay.

THE COURT: This | put to ne -- when
| read the notion, for clarification, when |
read this order right here, I'mlike, okay, |
under stand where we are, but | really -- it's
because you all didn't do that trial date the

first of May.

MR HALE: | wanted to.
THE COURT: | know.
MR. HALE: | tried.
THE COURT: | wanted to.

Gateway Court Reporting & Video, LLC
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MR. HALE: | wanted the Court to
bifurcate it and try the case.

THE COURT: | wanted to. Believe
me, nobody wants this one over nore than ne.

MR. HALE: Maybe ne.

THE COURT: | agree. | nean, | say
It. You all knowit.

MR, HALE: W all knowit.

The only thing I woul d say about
havi ng a special election nowis the sane
concern that the Court had --

THE COURT: Well, let's see what the
outconme is. | think let's see what the
out cone is.

M5. PEMBERTON: |'ve got a few nore
Issues I'd like to touch on of the speci al
el ection.

THE COURT: That's -- we don't even
have this case set for trial. Do we have it
set in February of next year or January?

M5. PEMBERTON: | think we can set
It right after the partnership case.

THE COURT: Well, | don't have five
days to give you until January or February.

M5. PEMBERTON: Well, all -- may |

Gateway Court Reporting & Video, LLC
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approach the podi um Your Honor?

THE COURT:  Sure.

| nmean, we have four people on the
board whose terns have expired. W have two
peopl e that M. Ayres renoved that nobody did
the special election to replace. That's six
peopl e.

M5. PEMBERTON: And -- and that's --
that's fine, Your Honor. We'Il hold the
el ection. | have a few questions. | would
like to stave off additional lawsuits to this
board, to this association, if I can. And
that's with respect to voting rights for any
upcom ng el ections --

THE COURT: But aren't you asking ne
for an advi sory opinion?

M5. PEMBERTON: Well, Your Honor,
yes. Because what happens is we --

THE COURT: Put that in the record
so when | deny it, the Court of Appeal s goes,
yes, you did the right thing. She's not
al l owed to give advisory opinions.

M5. PEMBERTON: And here's -- here's
where the board -- |'ve been saying this over

and over and over. W're in the mddle.

Gateway Court Reporting & Video, LLC
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11

W're tired of getting sued. W do need sone
di recti on, because no nmatter what direction we
go in, we -- we expose ourselves. And | do --
| did file a supplenental notion because now
we have a group, the self-governance group,
who has schedul ed an el ection. The nonprofit

act in the bylaws don't allow for that.

THE COURT: | can't answer that
guestion. 1've not read it. |'ve not been
briefed onit. | don't know the answer to
that. But | said -- | said |let any properly

call ed el ection.

M5. PEMBERTON: Ckay. Well, we'll
be back here because that's not a properly
cal |l ed el ection.

THE COURT: Wen can we try this
thing and everybody agree that, yes, we're
ready, we're ready to go, let's get this over
with?

M5. PEMBERTON: | don't know. And
t hen anot her issue, Your Honor --

THE COURT: What is the five days --

M5. PEMBERTON: -- but Your Honor
ruled in the Frisbey case that this order

finds the bylaws relied upon by the board and

Gateway Court Reporting & Video, LLC




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Transcript of Proceedings - Case No. 21173

12

the declarant are inconsistent with Tennessee
| aw and the charter. So in the upcom ng

el ection, do we rely on the sixth anmendnent or
not ?

| nmean, these are questions that the
board needs answered or the board subjects
Itself to lawsuits. | nean, we just can't --
the community can't win here until a final
heari ng.

THE COURT: Well, | think the
community can win, when they get a najority
vote on whatever they're voting on.

M5. PEMBERTON: But the voting
rights has to be resolved in order to do that;
or, as Your Honor said in your order, any
el ection woul d be suspect.

THE COURT: Let ne -- let ne go
back. What is 11943? Wat case is that?

M5. CAFFEY- KNI GHT:  Part ner shi p,
Your Honor. The partnership dispute is set
for Decenber.

THE COURT: So why don't we do this
one in Decenber?

M5. PEMBERTON: Because | think the

partnership issues are going to drive a | ot

Gateway Court Reporting & Video, LLC
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13

of ...

M5. CAFFEY- KNI GHT: W' ve al ready
deci ded certain issues have to be tried in the
partnership case that give the association
t hat gui dance that | think Ms. Penberton is
aski ng about.

M5. PEMBERTON. Yeah. But | wll
say this, Your Honor --

THE COURT: How much tinme is this
case going to try? Is it really five days?

MS. CAFFEY- KNI GHT: |t...

M5. PEMBERTON: | doubt -- it --

M5. CAFFEY- KNI GHT: W don't know,
Your Honor. | think we go back and forth on
t hat .

M5. PEMBERTON: If you could put us
on the heels of that in Decenber. Surely the
partnership case can be tried, and then that
woul d shorten the...

THE COURT: So you're thinking --
but you're not saying it out |oud because you
don't want to jinx it, but you're thinking
19943 m ght not take five days.

M5. PEMBERTON: That's what |I'm

t hi nking, and then we can roll right in.

Gateway Court Reporting & Video, LLC
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M5. CAFFEY-KNI GHT: | di sagree, Your
Honor .

THE COURT: | don't. Wy would you
di sagree?

M5. CAFFEY-KNI GHT: It depends on --
and we had an hour-1ong phone conversation on
Friday. It depends how proof is going to cone
into the case, whether we can streanline sone
things. W're going to have a nunber of
W t nesses.

THE COURT: |'mgoing to order
counsel to sit down together and cone up with
a list of stipulations in witing. W
stipulate these 150 facts. That w ||
certainly cut down on trial tine.

M5. PEMBERTON:. And, Your Honor, can
we go ahead and set the other two cases on the
heel s of that one in Decenber? And then if it
does get cut, we can roll in and then we can
bunmp it if it doesn't? Like a second setting
al nost .

THE COURT:  Sure.

How long will you take for these two
days, 211737

MS. CAFFEY- KNI GHT:  Your Honor, at

Gateway Court Reporting & Video, LLC
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15

one tine we had themset | think for three

days.

M5. PEMBERTON: | don't think it
wi Il take three days.

THE COURT: Let's set it the 7th and
8t h.

You know, here's -- this is not an
advi sory opinion, but I'mjust thinking out
loud. If there was a |lawful election and that
board didn't do anything crazy, then maybe
whet her the 16 -- is it Phase 16 and 177
Whet her Phase 16 and 17 voted or not could
becone an issue that is not of inportance if
everybody only did what everybody agreed on.
And then we'll decide who, what, and all the
others on the rest. You see what |'m saying?
If we're just nowing the grass, then it
doesn't matter which board says now t he grass.
|f the board now -- the issue | thought was
the big red flag is when the board was goi ng
to allow or voted to put a building on
M. Ayres' property or LLC s property. That
m ght be sonething that not everyone agrees
to.

MS. CAFFEY-KNI GHT: Well, there was

Gateway Court Reporting & Video, LLC
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t hat, Your Honor, and doing away with certain

resolutions. That's what pronpted all of

that. | think --

THE COURT: |'mjust thinking out
| oud. |I'mnot asking the |awers to argue
about it.

MS. CAFFEY- KNI GHT: We support
havi ng an el ecti on.

THE COURT: 1'mgoing to ask, are
attorneys' fees being requested by any side in
this case?

M5. CAFFEY-KNI GHT: All sides.

THE COURT: Then | would like you
all to disclose what that is you're going to
be requesting in Novenber. Because if you're
going to argue about that in Decenber at all,
then I kind of want a heads-up on what |'m
| ooking at. | may have to appoint -- ny
| magi nation says this bill is so big, | may
have to appoint a special nmaster to do that.

And you all know -- these people
don't, but | haven't practiced |aw where |'m
billing in 25 years. | was shocked to | earn
yesterday in a divorce case that the client

had paid half a mllion dollars in attorneys’

Gateway Court Reporting & Video, LLC
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fees in a divorce case.

So | will probably be expecting on
that issue to at |east be able to |l ook at it
ahead of tine. | want you all -- heads-up, |
may appoint a special master, and we may
requi re sone expert testinony. Only because |
don't know -- | don't think I can -- | don't
have the resources to audit that kind of bill.

| can look at a bill, when |I'm
supposed to, for indigent defense and when
sonebody wants to charge an hour and a half on
a notion to continue, that that m ght be a
little excessive. But on the things that you
all are doing behind the scenes, there's no
way that | could probably audit it wthout
sone expert proof and w thout having a speci al
master for that. So that's a heads-up on that
If that's going to be one of the issues in the
trial.

M5. CAFFEY-KNI GHT: May | ask a
guestion, Your Honor?

THE COURT: Uh- huh.

M5. CAFFEY- KNI GHT: Because if
there's ultimately a ruling not to award

attorneys' fees or to just respectfully --

Gateway Court Reporting & Video, LLC
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to brief the issue of whether they' re even
entitled in the first place in this particul ar
case.

THE COURT: Al right. Let's have
t hat issue ready.

M5. CAFFEY- KNI GHT: Wat is that?

THE COURT: \Whether either side is
entitled to attorneys' fees.

M5. CAFFEY- KNI GHT: I n which case
are we talking?

THE COURT: \WWhichever one you're
asking for. |I'mtrying two cases in Decenber
hopeful ly, 19943 and 21173.

M5. PEMBERTON: |s the order -- Your
Honor's order about only keeping the lights

Transcript of Proceedings - Case No. 21173 18

THE COURT: You want to wait until
after that?

M5. CAFFEY-KNI GHT: It woul d make
nore sense to do it after, and not take Your
Honor's tine or the tinme of a special naster.

THE COURT: Do you agree?

M5. PEMBERTON: I'mfine wth that,
Your Honor.

THE COURT: Al right.

M5. PEMBERTON: | think I would Iike

Gateway Court Reporting & Video, LLC




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

place until the trial date.

THE COURT: kay.

M5. CAFFEY-KNI GHT: | think so, Your
Honor, because there are resolutions that were
taking away power fromthe board that they
wanted -- that was one of the nmain things that
pronpted the notion. But | would say one
| ssue that cones up is the budget for the next
year.

Counsel, thoughts about that?

THE COURT: Well, there's lots of
di fferent thoughts about budgets. Sone people
say they're mandatory. Sone people say

they're advisory. | don't know how this board

Transcript of Proceedings - Case No. 21173 19
on, is that still in place, or is that going
to be altered by an el ection?

THE COURT: Let ne hear you about
it.

MS. CAFFEY- KNI GHT:  Your Honor --

THE COURT: It seens to be a
reasonabl e request.

M5. PEMBERTON. Well, your order is
In place, and we're fine with it being in
place. | just wanted to nake sure that that
particul ar portion of the order will remain in

Gateway Court Reporting & Video, LLC
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asking nme to go too far, farther than I'm
allowed to go. I|I'mnot allowed to give
advi sory opinions. And you all know that.

M5. PEMBERTON:  But Your Honor has
gi ven opi nions on voting rights in this case
al ong the way.

M5. CAFFEY- KNI GHT: You sai d he
could not vote on Phase 17 special elections
pending the trial.

THE COURT: Pendi ng the May heari ng,
whi ch we can't do.

M5. CAFFEY- KNI GHT:  Wiich is now
Decenber .

Transcript of Proceedings - Case No. 21173 20
has treated their budget.

M5. PEMBERTON: | think keeping the
lights on. | nean, that would be -- that's
nmore M. Stevens.

THE COURT: Al right. Wll, let's
do that. Go ahead and have any properly
call ed elections for the new board. | think
you've got six seats up at this point.

M5. PEMBERTON. And with respect to
voting rights, do we need to cone back in on
a. ..

THE COURT: It depends. | -- you're

Gateway Court Reporting & Video, LLC
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THE COURT: Whiich is now Decenber.

MR. STEVENS: Your Honor, if | may,
t he whol e reason the Court w sely put down the
I njunction was to maintain the status quo
until the Court can nmeke final determ nations
on who has what voting rights, who has what
voting allocation. And the concern is any
el ection between now and the trial of this
case Is going to cone under scrutiny
regardl ess of who wi ns and who | oses.

THE COURT: And you know what ?
There is no guarantee that | hear every case

that day and | nmake every ruling there is,

that this doesn't still continue on after ny
orders. Because then there wll be an appeal,
and there's still a cloud over this, and then
sonmebody will file sonmething. | nean, this

case is one that doesn't seemlike it's going
to stop.

So | think the threat that there's
a -- that, Judge, let us continue to operate
li ke we are is not appropriate. Now that
we've had to pass this from My to possibly
Decenber, let's have an el ection and see what

happens.

Gateway Court Reporting & Video, LLC
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M5. CAFFEY-KNI GHT: | guess | do
under stand - -

THE COURT: Keep the lights on.

M5. CAFFEY-KNIGHT: -- their
qguestion about can LLC vote Phase 17 or not.
You all had previously said --

THE COURT: | don't know, do you al
want to hear that case now?

MS. CAFFEY- KNI GHT:  No, Your Honor,
you al ready issued that in this case.

M5. PEMBERTON. It's not just that.
Your Honor has nade a formal declaration that
the byl aw vi ol ates Tennessee |aw. The sixth
amendnment vi ol ates Tennessee | aw.

THE COURT: That's anot her
appeal abl e i ssue.

M5. PEMBERTON: That's what the

board is faced with now - -

THE COURT: | under st and.

M5. PEMBERTON: -- for an upcom ng
el ecti on.

THE COURT: | under st and.

M5. PEMBERTON: Ckay.

MS. CAFFEY- KNI GHT:  Your Honor, |
woul d just -- all | am asking, because you

Gateway Court Reporting & Video, LLC
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cannot vote on those, that that
place. |'mnot asking for anyt
asking just as | did at the end
hearing for clarification. And

Your Honor's order.

February order?

February order, yes, Your Honor

"That's correct."
MS. PEMBERTON:  Your
get advisory opinions, we woul d
MS. CAFFEY-KNI GHT: T
advi sory opinion. [It's already
Honor's order.
M5. PEMBERTON. Wl I,
It's declaring voting rights.
W would |ike --

that. |It's not advisory.

THE COURT: | think I

al ready have an order in place that says he

Is staying in
hing new. [|'m
of that [ ast

that is in

THE COURT: In the May -- or

M5. CAFFEY-KNIGHT: It is in the

. And |

finished at the end of that, and you said,

Honor, if they
| i ke sone too.
hat's not an

i n Your

but it i1s.

MS. CAFFEY- KNI GHT: You ordered

found it there

In the February 2023 hearing. This is what |

said: "There's a question as to whether the

Gateway Court Reporting & Video,
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two phases in controversy, and that's the 16
and 17, have been properly annexed and that no
suppl enental declaration to cover these lots
have been filed." And so | go on to discuss
that, and then the | ast page, "Wth respect to
the request to put Crystal Pate --" | don't
know why that says "phonetic" after that --
"back on the board, the Court notes that any
attenpt to do so would have to result in
specific notice to her to take her off." |
said | wasn't going to put her back on the
board. And Ms. Caffey said, "So if there is a
special election, am|l to understand that LLC
cannot vote on the lots in 16 and 17?" |
said, "They cannot vote the lots in 17." So
that is part of the order that was already
down. Ckay.

M5. CAFFEY- KNI GHT: Yes. Thank you,
Your Honor.

MR. HALE: Your Honor?

THE COURT: | answer a question, and
It gets anot her question.

MR. HALE: And | apol ogi ze. |
really do.

The reason the associ ati on hasn't

Gateway Court Reporting & Video, LLC
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conducted an electionis -- |like the
organi zation typically does, when they --
there's a coonmittee that manages the el ection
process for the association. That's not what
I s being proposed here. Wat's being proposed
here is that this special election be held by
the --

THE COURT: Menbers.

MR. HALE: By the self-governance
gr oup.

THE COURT: The nenbers.

MR. HALE: No, it's not the nenbers.
Because M. Daniels owns nost of the |lots, and
he doesn't pay any dues. So he's not part of

the community. He is a |lot owner. He does

not pay.

THE COURT: He's a nenber, is he
not ?

MR. HALE: He's a nenber.

THE COURT: Okay. Let's call hima
menber .

MR. HALE: He has 370-sone votes.
But he pays no dues. So he's not exactly |ike
the rest of the people who live in the

nei ghbor hood who want to vote and get contr ol

Gateway Court Reporting & Video, LLC
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of the nei ghborhood.

THE COURT: All of these people
think they're the rest of the people.

MR. HALE: Well, Your Honor, and |
think that's -- there's sone truth to that. |
t hi nk everybody has their own opini on about
this.

THE COURT: Ri ght.

MR. HALE: M question is, who gets
to nmanage the el ection?

THE COURT: | don't know. | don't
know t he answer to that.

What ny order says, there can be any
properly called election. | didn't say the
menbers couldn't do it. | didn't say the
board couldn't do it or could do it. That's
the only ruling I've given today. There can
be any properly called election. That's what
you | awers -- and I'mgoing to cone off the
bench and et you all work all that out.

M5. CAFFEY-KNI GHT: W th that
limtation on Phase 17, which is in your order
al ready?

THE COURT: Yes.

M5. CAFFEY- KNI GHT: Thank you.

Gateway Court Reporting & Video, LLC
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THE COURT: That was the only order
| made.

M5. CAFFEY- KNI GHT:  Thank you, Your
Honor .

THE COURT: Now, are there any other
not i ons today?

M5S. CAFFEY- KNI GHT:  No, Your Honor.

THE COURT: Al right. | suggest
you all stay here with or without clients, and
let's get this case taken care of with 21173
to start on -- be ready on the 6th, but
probably the 7th of Decenber. Al right.

(Wher eupon, the proceedi ngs

concl uded at 10:58 a.m)

Gateway Court Reporting & Video, LLC
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CERTI FI CATE

STATE OF TENNESSEE:
COUNTY OF KNOX:

|, LORA R BOATMAN, Licensed Court
Reporter, in and for the State of Tennessee, do
hereby certify that the above hearing was reported
by me and that the foregoing pages of the transcri pt
Is a true and accurate record to the best of ny
know edge, skills, and ability.

| further certify that | amnot related to
nor an enpl oyee of counsel or any of the parties to
the action, nor aml in any way financially
interested in the outconme of this case.

| further certify that | amduly licensed
by the State of Tennessee Board of Court Reporting
as a Licensed Court Reporter as evidenced by the LCR
nunber and expiration date follow ng ny nane bel ow.

| N WTNESS WHEREOF, | have hereunto set ny
hand this the 9th day of August, 2023.

LORA R BOATMAN, LCR No. 106.
Expiration Date: 6/30/2024.
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