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IN THE CHANCERY COURT FOR MONROE COUNTY, TENNESSEE

RARITY BAY PARTNERS F/IK/A,
SALEM POINTE CAPITAL PARTNERS,

Plaintiff,

v. No. 21,173
RARITY BAY COMMUNITY ASSOCIATION, INC,,
SALEM POINTE CAPITAL, LLC,

AND BEP RARITY BAY, LLC,

Defendanis.

AMENDED ANSWER T 24
| et B,
Comes now Defendants; Rarity Bay Community Association, Inc., and for ITS |
response to the Complaint filed against them say as follows:
1. To the knowledge, information and belief of the Defendants, the allegations |
contained in Paragraph 1 of the Complaint are aénﬁ%tﬁti if RBP is permitted to vote |
under the governing documents,

2. The allegations contained in Paragraph 2 of the Comiplaint are admitted,

3. It is admitted that the persons listed in Paragraph 3 of the Complaint were |
members of the Board of Directors for the Association at the time the original
complaint wag filed but submits those persons are n§ longer serving on the Board.
The remaining statement in Paragraph 3 of the Cognpiaim is a legal statement to
which no response is required of this Defendant.

4. With respect to the allegations in Paragraph 4, a él&in reading of the goveming

documents indicate that SPC was allowed to cast 25 votes in the 2019 election,




This Defendant asserts that any issues with mspe%:rt to SPC’s votes in the 2019
election are now moot. All other allegations eo%atainad in Paragraph 4 of the
Complaint are not directed at this Defendant; thexafore, no response 1s required of
it. |

. This Defendant denies the allegation in Paragrapﬁg 5 of the Complaint that BEP
Rarity Bay, LLC (Bald Eagle) cast three (3) votes iga_the Association’s 2019 Board-
election that it was not eligible to cast under the Association’s governing
documents. All other allegations contained in Pariagraph 5 of the Complaint are |
not directed at this Defendant; therefore, no respansicf: is required of it.

. ‘With respect to the allegations in Paragraph 6, tﬁis Defendant produced certain
records to the Plaintiff upon request and for tthe records not produced, this
Defendant had a good faith basis for any refusal, a& it had a reasonable basis for
doubt about the vight of the member to inspect ?tha records demanded. With | )
respect to the remaining allegations in Pm*agmjﬁh 6, a plain reading of the
governing documents indicated that SPC was aﬂmﬁiéd to cast 25 votes In the 2019
election, and Bald Eagle did not cast 3 extra vates; Further, any alleged errors in
the 2019 election are now moot, Accordingly, tha;ﬁilégatians in Paragraph 6 fail
to state a claim upon which relief can be granted. |

. This Defendant denies that this action is dm‘ivative; in nature, denies its elections
were not conducted in accordance with Rarity Ba}’s&gev&ming documents, and
asserts any records withheld were withheld in gm}d; faith. Further, any allegations
with respect to the 2019 and 2020 elections are now moot and fail to state a claim

upon which relief can be granted.




§. Jurisdiction and venue are admitted.

9, These Defendants admit the allegation in P&ragra;%:sh 9 of the Complaint that the
Rarity Bay subdivision was initially developed in QZdifferent phases with differing
declarations (“Phase Declarations™).

10. These Defendants admit that in 1998, Tellico éLake P‘xépertim, LP was the
developer and declarant for Rarity Bay and rewrééd the Master Declaration. The
Master Declaration speaks for itself. |

11. The allegation in the first sentence of Pavagraph 11 éaf the Complaint is admitted.

12, With respect to Paragraph 12 of the Complaint, the fﬁmguage in the By-laws speaks
for itself. |

13. The documents referenced i Paragraph 13 of the Campiaint speak for themselves,

14. With regard to the allegations in Paragraph 14 of the Complaint, the As&igm_em
of Right to Purchase Real Property agreement ;;f.is not part of the governing |
documents for the Association and did not involve tius Defendant.

15. The governing documents speak for themselves. .

16. With regard to Paragraph 16 of the Complaint, the ?anguage in said Chatter speaks
for itself. .

17. With regard to Paragraph 17 of the Complaint, the }anguage in said Charter speaks
for itself.

18, With regard fo the allegations in Paragraph 18 of the Complaint, the Master
Declaration and Phase Declarations speak for '. themselves. However, this
Defendant denies that the property at issue was additional property ouiside of

existing declarations.
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With regard to Pavagraph 19 of the Complaint, Phase I, II and III Declarations
speaks for itself,

With regard to Paragraph 20 of the Complaint, ?i;xam IV Declaration speaks for
itself.

With regard to Pavagraph 21 of the Complaint, P:im@& V Declaration speaks for
itself.

With regard to Paragraph 22 of the Complaint, thé Master Declaration speaks for
itself, however, this Defendant denies that the pz;apmy at issue was additional
property outside of existing declarations.

With regard to Paragraph 23 of the Cnrﬁpiai-zz;t, Section 6.1 of the Master |
Declaration speaks for itself; however, these B&f&n&ams denies that the property at
issue was required to be annexed. |

With regard to Paragraph 24 of the Complaint, Sﬁétisn 6.1 and Section 6.2 of the
Master Declaration speaks for itself; however, these Defendants denies that the
property at issue was required to be annexed. :

The allegations in Paragraph 25 of the Cumyiaim; are denied for any property at
issue in this lawsuit. It is denied that the property at issue is additional property
not included in the previous phases, |

With regard to Paragraph 26 of the Complaint, it is admitted that SPC subdivided
property into five lots and recorded a plat for samé} It is denied that the lots were
excess land not included in the subdivision amiédenied that the lots were not
subject to a Declaration, Accordingly, all remaininé allegations in Paragraph 26 of

the Complaint are denied.
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27. The allegations in Paragraph 2’2 of the Complaint are denied.

28.

29,

30

31,

32.

33.

4.

35,

36.

37,

The allegations in Paragraph 28 of the Complaint are denied.

The allegations in Paragraph 29 of the Complaint are denied.

With respect to the allegation in Paragraph 30 of &h{: Complaint, the Assignment of
Right speaks for itself; however, these Defendants deny that said Assignment is
part of its governing documents.

The allegation in Paragraph 31 of the Complaint is generally admitted; however, it
is denied that annexation into the subdivision was required for any property at |
issue in this lawsuit.

With regard to the allegation in Paragraph 32 of fhﬁ Complaint, it is denied that
annexation is applicable in this case. |

Paragraph 33 of the Complaint contains a staita;nﬁnt for which no answer is
required,

The allegation in Paragraph 34 of the Complaint is ‘generally admitted; however, it
is denied that annexation into the subdivision wés required for any propetty at
issue in this lawsuit.

The allegation in Paragraph 35 of the Complaint is i_gﬁne:raliy admitted; however, it |
is denied that the property at issue in this iawsuii; was not subject to the Master
Declaration or Phase Declarations.

The allegations in Paragraph 36 of the Complaint are denied,

With regard to Paragraph 37 of the Complaint, ithﬁ language in the By-Laws

speales for itself,




38. With regard to Paragraph 38 of the Complaint, the language in the By-Laws
speaks for itself.

39. The Charter and By-Laws speak for themselves.

40. The allegations in Paragraph 40 of the Complaint are generally admitted but only
if the Member(s) is in good ztanﬁing,

41. The allegations in Paragraph 41 of the Complaint are generally admitted; however,
it is denied that the property at issue in this ;iﬁWﬁuii was not part of the |
Development or subject to the Declarations.

42. The allegation in Paragraph 42 of the Complaint is denied.

43, The allegation in Paragraph 43 of the Complaint is admitted but only if the
Member is in good standing.

44. The allegations in Paragraph 44 of the Complaint ate denied,

45, The allegations in Paragraph 45 are now moot and fail to state a claim for which
relief ean be granted.

46. The allegation in Paragraph 46 of the Complaint i_g admitted, as RBP was not in |
good standing for failure to pay assessments: however, said allegation is now moot |
and fails to state a claim upon which relief can be ggrantsd.

47, With regard to the allegations in Paragraph 47 of the Complaint, it is admitted that
the 2020 election had been postponed indefinitely due to the COVID-19 pandemic,
Paragraph 47 of the Complaint is dended to the métent it implies it postponed the
election because RBP filed a motion in case no. 2(3‘;48& Further, this issue is now
oot and fails to state a claim upon which relief caﬁ be granted.

48. The allegation in paragraph 48 of the Complaint is denied.
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49. Paragraph 49 of the Complaint contains no allegations for which a response is
required by this Defendant.

50. This Defendant does not have sufficient knowledge to admit or deny the exact
amounts of vacant lots and demand strict proof if #za'terial; otherwise, allegations
in Paragraph 50 of the Complaint are admitted.

51, This Defendant does not have sufficient knowledge to admit or deny the exact |
amounts of vacant lots and demand strict proof if ién;lateriai, This Defendant denies
that SPC obtained the Country Club only, as it wﬁzédfowns condominivms, The
remaining allegations in Paragraph 51 of the Cﬁmpéaint are admitted.

52. Paragraph 52 of the Complaint contains a statement for which no response is
required.

53. The allegations in Paragraph 53 of the Comﬁfaint are not directed as this

Defendant; therefore, no response is required,

54. The allegations in Paragraph 54 of the Compjlaim are not directed as this

Defendant; therefore, no response is required.

55. The allegations in Paragraph 55 of the Ccmp;:iaint are not directed as this

Defendant; therefore, no response is required.

56. The allegations in Paragraph 56 of the Complaint are not directed as these

Defendants; therefore, no response is required.

57. The allegations in Paragraph 57 of the C‘::}mp!;;aiﬁt are not directed ag these

Defendants; therefore, no response is required, |

58, The allegations in Paragraph 58 of the Campl%a,int are not directed as these

Defendants; therefore, no response is required.
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59. The allegations in Paragraph 59 of the Complaint arée; denied.

60. The allegation in Paragraph 60 of the Complaint is denied.

61. The allegation in Paragraph 61 of the Complaint is c_ianiedg

62. 1t is admitted that the Board filed suit against RBP in Monroe County Chancery
Court case no. 20489, It is denied that the Board is “S?(Sf_‘.;mﬂtmi}ed”, and it is denied
that the Association sought foreclosure upon unlawﬁzé_i liens it had filed against lots
owned by RBP, |

63. 1t is admitted that the Association released 'iiﬁﬁ%& and admitted that the Court
required that RBP be allowed to participate in the 2019 election, It is denied that the |
hens were unlawful and denies that the RBP ig in gﬁﬂd%{%ﬂdiﬂg,

64. Tt is denied that the Board is “S?.C««cc}iﬁmﬁéd” or that the Board made
unsubstantiated allegations that RBP owed as-gaﬁémanté and was not in good standing,
It is admitted that RBP is not in good standing for fﬁiime to pay assessments axi‘ci;
therefore, was at one time ptohibited from voting er.%iﬁéﬁ.ng candidates for the 2019
election.

65. The allegations in Paragraph 65 of the Complaint m}@ admitted.

66. The Court's ruling speaks for itself; therefore, no émswer is required to Paragrapl
66 of the Complaint. .

67. It iy admitted that the Association released the Eian?a; haw@erg it is denied that the
liens were unlawful. The Cowrt’s order gpeaks for jitmlﬁ It is admitted the case
remains pending. |

68. The By-laws speaks for itself.

69, The Tennessee Nonprofit Corporation Act speaks for itself,
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70. Resolution 10 speaks for itself.

71, The allegations in Paragraph 71 of the Complaint af& admitted,

72, The allegations contained in Paragraph 72 of the C{:rmplaint are admitted.

73. The allegation in Paragraph 73 of the Cémpiaﬁm :;is denied, as annewxation would
not be required. |

74. The allegation in Paragraph 74 of the Complaint is-denied.

75. The allegation in Paragraph 75 of the Complaint is’fd&zlied.

76. It is denied that annexation is applicable in this ;«mii&g, Section 6.1 speaks for itself.
77, The allegations in Paragraph 77 of the Cfamp!aixét are dented, Said lots ate in |
Phase 16 Declaration. |

78. The allegations in Paragraph 78 of the Complaint af%& denied,

79, The allegations in Paragraph 79 of the Complaint m denied.

80. Defendants deny that the Vote Roster for the 25 iﬂts was meorrect based upon a
plain reading of the governing documents or that -tha?lﬁw needed to be annexed into
the subdivision. |

81. The allegation in Paragraph 81 of the Complaint is?a«:fmitted.

82, Allegations in Paragraph 82 of the Complaint :am; denied to the extent it implies
that the Board was required to or has ever disclosed hﬁw many votes had been cast or |
the vote tally immediately following an election. All remaining allegations in |
Paragraph 82 of the Complaint are admitted.

83. It is admitted that the Board did not immediately disclose the votes lost by or how
many Clasgs B votes were cast or vote tally but denies 1t was required to do so,

84. The allegation in Paragraph 84 of the Complaint is admitted.
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83, Tt is admitted the Board initially refused to provide any vote tally but eventually
produced an election report. :

86, With regard to the allegations in Paragraph 86 of tﬁﬁ Complaint, Defendants admit
the election report would not disclose the number of “a%:stés 8PC cast, how many Class
A or B votes were cast oy the identity of voters.

§7. With regard to the allegations in Paragraph 87 of t}%ﬁ Complaint, the election repost
and poverning documents speak for itself.

88. It is admitted RBP’s counsel requested the iﬁfﬁfzﬁaﬁon stated in Paragraph 88 of
the Complaint. |

89. This Defendant admits that RBP asked the Board to confirm the votes in the
election were cast in accordance with the voter fﬂﬁt@i‘; Any communications between
attorneys would speak for themseives.

90, With regard to the allegations in Paragraph 90 of the Complaint, it admitted that
Bald Eagle owned 102 lots at the time of the 2019 &i&éﬂti{}n and that it was eligible to
case 102 votes. However, it is denied that the vngtaé registration reflected that Bald
Eagle was cligible to cast 105 votes, and it is denied that Bald Eagle cast 105 votes in
the election. |

91. The allegations in in Paragraph 91 of the Ccimpiair_%t are denied.

92. The allegations in Paragraph 92 of the Complaint a%:e denied.

93. The allegation in Paragraph 93 of the Complaint is admiited.

94. The allegation in Paragraph 94 of the Complaint is admitted.

95. The allegation in Paragraph 95 of the Complaint is .admitted.

86. The allegation in Paragraph 96 of the Complaint is admitted.
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97. The letter referenced in Paragraph 97 of the Complaint would speak for itself.

98. The email referenced in Exhibit L and Exhibit M would speak for itself.

99. The letter from Kevin Stevens referenced in Paragraph 99 of the Complaint would
speak for itself.

100. The bulletin attached as Exhibit P would speak for itself. It is denied that the
Board has had a regular open meeting after the pandemic. It is admitted Board |
Member Harvey Phillips resigned, admitted that a ne%w member was appointed, and
admitted that Jim Atchley became Board Pmsident,;but it is denied those matters
transpired at an open meeting to the public due to the cﬁraumstanws of the pandemic.
101, Denied.

102. Any information withheld was withheld in good faith, and information requested
now has been disclosed. |

103, With respect to the allegations in Paragrapﬁ 103 of the Complaint, the
Association denies any acts of wrongdeing oi that Bé;ld Eagle cast extra votes. The
Association also asserts that a plain reading of the gm&arning documents allowed SPC
5 votes per property/lot.

104, With regard to the allegations in Paragraph 104 t:t’f the Complaint, it is denied the
Board met in secret to expedite Harvey Phillips’ resignation from the Board and
denies that it has acted impropetly in any manner, I;?urther, the Board has held (2)
elections since the 2019 election, and none of the arigi%miiy named board members are

currently serving on the board.
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105. With regard to the allegations in Paragraph 105 of the Complaint, it s denied the
Association has acted improperly in any election or in any raanner, Further, all
requests made in Paragraph 105 are now moot. |

106. These Defendants incorporate sl preceding parag%aphs of this Answer,

107. The allegation in Paragraph 107 of the Complaint is admitted.

108. The statement in Paragraph 108 of the Complaint is a legal statement for which
no response ig required.

109. The statement in Paragraph 109 of the Complaint is a lepal statement for which
no response is required. |

110. It is admitted RBP has made requests. Any ciacur;tzentg withheld were withheld in
good faith. Furthey, it is denied that RBP did m}t’;’ have full participation in any
election.

111. With respect to the allegation in Paragraph 11, the Association demands strict
proof that RBP’s election records request was made in good faith and for the benefit of
the community as a whole if deemed material. The A&%oaiation assetts that any denial
of records requested was denied 1n good faith,

112. The allegation in Paragraph 112 of the Complaintgig denied.

113. All records referenced in Paragraph 13 have been 3.pmvided.

114. These Defendants deny RBP is entitled to the reiiaf sought in Paragraph 114 of
the Complaint,

115. These Defendants incorporate all preceding parag.zé*aphs of this Answer.

116. The Bylaws and Tennessee Nonprofit Corpnratior; Act speak for itself,

117. Resolution 10 speaks for itself,
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118. The allegations in Paragraph 18 are admitted.

119. The allegation in Paragraph 119 of the Complaint is denied; however, a plain
reading of the governing documents allowed SPC to cast 5 votes for each property
owned. |

120, The allegation in Paragraph 120 of the Cemplainé; is denied, as Defendants deny
there are errors in the voler roster except with respéﬂt to SPC’s voting eligibility
according to a plain reading of the governing dmumenis,

121, The allegation in Paragraph 121 of the Complaint 15 denied.

122. The governing documents speak for themselves. | Defendant denies it failed any |
required duty. |

123. Defendant denies RBP is entitled to the relief sought in Paragraph 123 of the
Complaint or to any relief.

124. These Defendants (ncorporate all preceding paragmphs of this Answer.

125, Defendants deny any person or entity was givén voting rights in violation of
governing documents; accordingly, allegations in ?aragraph 125 of the Complaint are
denied.

126. The allegations in Paragraph 126 of the Complaint are denied.

127, The allegations in Paragtaph 127 of the Complaint are denied.

128. The governing documents speak for themselves, However, Defendants deny they
failed to comply with governing documents with respect to voting rights.

129, Defendants deny RBP is entitled to the relief sgught in Paragraph 129 of the
Complaint or to any relief,

130. These Defendants incorporate all preceding paragfaphs of this Answer,
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131. Defendants deny they failed to comply with governing documents with respect to
an election.

132. The allegations in Paragraph 132 of the Cﬁmgiaini are denied.

133. The allegations in Paragraph 133 of the Complaint are dended,

134, The allegations in Paragraph 134 of the {L'{}mpl’faix}? are admitted.

135, It is admitted that Bald Eagle is alio&%dib- cast only one vote for Lots 1414,
1415, and 1462 but it is denied that Bald Eagle was able to case more than one vote | |
per unit. |

136. These Defendants incorporate all preceding ?ﬁ%&gﬁiﬁ;ﬁhs of this Answer.

137. Defendants deny they failed to comply with gavmg'ning documents with respect to
an election and deny that a declaration for a 2&19%&1@{:&% presents the existence of an
actual and judiciable controversy.

138. The allegations in Paragraph 138 of the Ca-m;ﬁi’ain; are denied,

139. The allegations in Paragraph 139 of the Cam;ﬁain% ate denied.

140, The allegation in Paragraph 140 of the Cmnpi’amtgis denied.

141. The allegations in Paragraph 141 of the Cé-mpiainéi are demed.

142, Dcfendéh%s deny that RBP is entitled to ﬁgﬁ "iz:éiiafg soupght in Paragraph 142 of the
Complaint m*'té any relief. |

143, These Defendants incorporate all preceding pﬂaraggaﬁhg of this Answer.

144, The allegations in Paragraph 144 of the Cmﬁpiami aré denied.

143, Defendants deny that RBP is entitled to the reiiafé sought in Paragraph 145 of the
Complaint and deny that a declaration for a 2019 eiaetéiﬁﬂ presents the existence of an

actual and judiciable controversy.




146, Defendants deny that RBP is entitled to the re}ief sought in Paragraph 146 Qf 'iﬁe
Complaint and deny that a declaration for a 2019 election presents the existence of an
actual and judiciable controversy,
147. These Defendants incorporate all preceding par_agé‘aphs of this Answer.
148. The Section 7.2 of By-Laws speaks for itself. |
149, It is admitted that the By-Laws do :él‘low"far-mgmﬁngs to take place as _a‘tg?l:ajcﬁ{__; _
however, the By-Laws do not require thai_me&tizigsaté;ka place by telephonic or Othﬁ!_‘:
means, Further, remote meetings are only an ﬁpﬁ£ﬁn if the Association has the |
capability to conduct a meeting where the aeaﬁmsi;aity population who would be
participating remotely could converse with _afi othﬁ:iffs a}j;:tending the meeting.
150. Defendants admit that cach director serves a i”W{}.* y&ax term.
151. The By-laws speaks for itseff. :
152, Defendants admit postponing the -annuai:mgming? would extend the term of some
directors. I_
153. The allegation in Paragraph 153 of the Cﬂmpiaint;iﬁ denied.
154, The allegations in Paragraph 154 of the Cﬁmpiﬁiﬁ%; are denied as stated,
155, The requested relief 15 moot. .
156, Any and all allegations of the Complaint not hiﬂrﬂiﬂﬂbo‘fﬁ admitted, denied or
controverted are hereby denied.
AI&E‘FIKMATIVE']}E%NSKS
For its affirmative defenses to this action, Def@iaciants state as follows:

First Defense




Any allegations with respect to the 2019 and 202@ elections are moot. Further,
Plaintiff’s action is not derivative in nature but instead is brought for its own personal
interest and/or gain. Accordingly, Plaintiff’s Ccmpiiant fails to state a claim upon
which relief can be granted,

Second Defense
Defendants rely on and assert the doctrine of laches, ?.’iainiiff ie attemapting to contest
the election of 2019 years after the election oceurred. ﬁuch election contest comes far
too late, i3 unreasonably delayed, is moot, and does ﬁaz involve the existence of an
actual and judiciable controversy. |

Third Defense

Defendants assert and rely upon the affirmative defense of estoppel.

Fourth Defenge

Due to the COVID-19 pandemic and executive orders by the Governor of the state of
Tennessee, the Association had been prohibited from ihaving large indoor gatherings,
which would have been required for an ammaI'Baardi meeting. Tennessee law takes
precedent over any conflict with the governing dﬁaﬁ_m&nts. (See By-Laws Section
13.1; Tenn, Code Ann, §48-53-103 (emergency powers)).

Fifth Defense |
Plaintiff lacks standing for the relief requested for failure to pay assessments.

Sixth Defense
Any Board of Directors (Board) refusal of any request by Plaintiff to inspect record(s)

was made in good faith by the Board because the Board had a reasonable basis for
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doubt about the right of the Plaintiff (member) to inspect the record(s). See Tenn.

Code Ann. §48-66-104(c),

WHEREFORE, having fully answered the Complaint, Iiefﬁndant demands the same be
dismissed against it at Plaintiffs cost; that Defendants are emitiéd to and demand to recover its
attorney fees and costs pursuant to Tenn, Code Ann. §48-56-4ﬁf{s) and Section 17 of the
Settlement Agreement of December 17, 2015 (in plaintiff's peggﬁﬁsicn), and forther demands
such other and general relief to which it mﬁj; be entitled.

Respectfully submitted this_—day of «A\wy/“ 2022

Dana S. Pemberton (BPR #18214)
Ellis A. Sharp (BPR #5070)

STOKES, WILLIAMS, SHARP, COPE & MANN

P.O. Box 2644

Knoxville, TN 37901

865/544-3833

sandy(@stokeswilliams.com

dana(@stokeswilliams.com :
Atrorneys for Rarity Bay Community Association, Inc.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and exact copy of the foregoing was
served upon all counsel of record by delivering said copy of same by hand or by placing same
in the United States mail with sufficient postage for delivery thereon to

Wynne du Mariau Caffey-Knight
Elmore, Stone & Caffey, PLLC
5616 Kingston Pike, #301

- Knoxville, TN 37919-6301

Kevin Stevens

Kennerly, Montgomery & Finley

550 Main Street

Bank of America Building, Suite 400
Knoxville, TN 37902

Adam Russell

Fisher Russell, PLLC

10265 Kingston Pike, Suite C
Knoxville, TN 37902

Thomas M, Hale
KRAMER-RAYSON
Post Office Box 629
Knoxville, TN 317901

Josh Kahane

Glankler Brown, PLLC

6000 Poplar Avenue, Suite 400
Memphis, TN 38119

This <2 _ dayof ﬁmgﬂj}_ 2022,

DANAS. pmmmwﬁ_ I




