
 IN THE CHANCERY COURT FOR MONROE COUNTY, TENNESSEE

MICHAEL FRISBEY and wife,               )
JAMIE FRISBEY,                          )
                                        )
         Plaintiffs,                    )
                                        )
v.                                      ) No. 21,579
                                        )
SALEM POINTE CAPITAL, LLC,              )
MICHAEL AYRES, and RARITY BAY           )
COMMUNITY ASSOCIATION, INC.,            )
                                        )
         Defendants.                    )
________________________________________)

              TRANSCRIPT OF PROCEEDINGS

                    JULY 21, 2022

 ___________________________________________________

              LORA R. BOATMAN, LCR, CCR

        GATEWAY COURT REPORTING & VIDEO, LLC
           606 West Main Street, Suite 270
                    P.O. Box 950
             Knoxville, Tennessee  37901
                    (865)804-2500



Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 2 

Gateway Court Reporting & Video, LLC 

 1 APPEARANCES:

 2               FOR THE PLAINTIFFS:

 3               Melanie E. Davis
              KIZER & BLACK, PLLC

 4               217 E. Broadway Avenue
              Maryville, Tennessee  37804

 5               (865)982-7650

 6

              FOR THE DEFENDANTS:
 7

              Adam Russell
 8               FISHER-RUSSELL

              10265 Kingston Pike, Suite C
 9               Knoxville, Tennessee  37922

              (865)259-7777
10

              Thomas M. Hale
11               KRAMER RAYSON, LLP

              800 South Gay Street, Suite 2500
12               Knoxville, Tennessee  37929

              (865)525-5134
13

              Kevin C. Stevens
14               KENNERLY, MONTGOMERY & FINLEY, P.C.

              550 Main Street, Suite 400
15               Knoxville, Tennessee  37902

              (865)546-7311
16

17

18

19

20

21

22

23

24

25



Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 3 

Gateway Court Reporting & Video, LLC 

 1                   INDEX OF EXHIBITS

 2 Exhibit                                     Page No.

 3 1      Sixth Amendment of Master               51
       Declaration

 4

2      Bylaws of RBCAI                         51
 5

3      Charter for Rarity Bay Community        52
 6        Association Inc.

 7 4      Secretary of State information          52
       for RBCAI

 8

5      3/5/2022 Letter from Michael            62
 9        Ayres

10 6      2/24/2022 Email to RBCAI Board of       66
       Directors

11

7      3/2/2022 Email to Michael Frisbey       73
12

8      4/11/2022 Email to Rarity Bay           77
13        Residents

14 9      3/24/2022 Email to Crystal Pate         81

15 10     2/25/2022 Email from Salem Pointe       89

16

17

18

19

20

21

22

23

24

25



Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 4 

Gateway Court Reporting & Video, LLC 

 1                 INDEX OF EXAMINATIONS

 2                                             Page No.

 3 MICHAEL D. FRISBEY:

 4 Direct Examination by Ms. Davis                 53

 5 Cross-Examination by Mr. Hale                   84

 6 Cross-Examination by Mr. Stevens               116

 7 Redirect Examination by Ms. Davis              121

 8 Recross-Examination by Mr. Hale                123

 9 Recross-Examination by Mr. Stevens             124

10

RICHARD E. HOBAN:
11

Direct Examination by Ms. Davis                126
12

Cross-Examination by Mr. Stevens               138
13

14 MICHAEL D. AYRES:

15 Direct Examination by Ms. Davis                140

16

JIM ATCHLEY:
17

Direct Examination by Mr. Hale                 173
18

Cross-Examination by Ms. Davis                 187
19

Redirect Examination by Mr. Hale               190
20

21 CHAD A. STORY:

22 Direct Examination by Mr. Hale                 192

23 Cross-Examination by Ms. Davis                 199

24

25



Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 5 

Gateway Court Reporting & Video, LLC 

 1                 (Whereupon, the aforementioned case

 2       came on for hearing on July 21, 2022, before

 3       Chancellor Jerri S. Bryant, Monroe County

 4       Chancery Court, and the following proceedings

 5       took place, to wit:)

 6      *   *   *   *   *   *   *   *   *   *   *   *

 7                 THE COURT:  Frisbey.  I am not

 8       prepared on Frisbey, because I didn't have

 9       that one, but I'll let you argue.  And I may

10       ask you to come back.

11                 And who did Frisbey sue?

12                 MS. DAVIS:  Your Honor?

13                 THE COURT:  I'm sorry.  My document

14       just says Salem Pointe Capital.  It doesn't

15       tell me whether it's Partners or LLC or both.

16                 MS. DAVIS:  Salem Pointe Capital,

17       LLC, Michael Ayers individually, and Rarity

18       Bay Community Association, Inc., Your Honor,

19       just as an interested party.  That's what was

20       referenced earlier.

21                 THE COURT:  All right.

22                 MS. DAVIS:  I'm here, Your Honor, on

23       behalf of Michael Frisbey and his wife, Jamie

24       Frisbey.

25                 THE COURT:  Yes.  Is Michael Frisbey
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 1       sure he wants to jump into all of this?

 2                 MS. DAVIS:  Believe it or not, he

 3       does.

 4                 THE COURT:  Okay.  He was the

 5       director that got booted.  Is that right?

 6                 MS. DAVIS:  There were two directors

 7       that got booted.

 8                 THE COURT:  Pate and Frisbey.

 9                 MS. DAVIS:  That's correct, Your

10       Honor.  He's one of the two.  The election at

11       issue was held on February 23rd of this year.

12                 THE COURT:  Slow down a second.

13       2/23/22.

14                 MS. DAVIS:  Yes.  There was a board

15       election by the membership.

16                 THE COURT:  All right.

17                 MS. DAVIS:  The day before, Michael

18       Ayres, purportedly on behalf of Salem Pointe

19       Capital, LLC, sent out an email to the

20       association board.  Mike Frisbey was not on

21       the board at that time.  Michael Ayres claimed

22       to be acting as a representative for Salem

23       Pointe Capital as declarant and announced that

24       there would be a meeting on March the 1st, a

25       special meeting, and that the meeting was
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 1       called regarding "removal of one or more

 2       members from the CAI board of directors."  So

 3       he was setting that meeting before the

 4       election even occurred.  He also claimed that

 5       the association bylaws permitted Salem Pointe

 6       to unilaterally remove a director with or

 7       without cause at any time.  We contest that,

 8       the legality of that provision.  That is what

 9       it says, but we contest in this lawsuit

10       whether or not that's legal and enforceable.

11                 THE COURT:  All right, so wait a

12       minute.  The election was held on 2/23?

13                 MS. DAVIS:  It was.

14                 THE COURT:  And before the election

15       was held, Mr. Ayres sent an email to the

16       board -- getting my notes clear -- and said

17       there's going to be a special meeting on 3/1

18       to remove one or more before there was even an

19       election.

20                 MS. DAVIS:  That's correct.

21                 THE COURT:  All right.

22                 MR. HALE:  Wait a minute.  He sent a

23       notice to the existing board members that were

24       not subject to being elected at that election.

25                 MS. DAVIS:  That's right.
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 1                 MR. HALE:  There was four.  And then

 2       there was four more elected later.

 3                 MS. DAVIS:  That's right.

 4                 MR. HALE:  So he sent the notice to

 5       the ones that were already on the board, just

 6       to be clear.

 7                 MS. DAVIS:  That's what I said.

 8       Yeah, it was to the then board.  My client

 9       wasn't on the board at that time.  The

10       election had not yet occurred.

11                 So basically what Mr. Ayres was

12       saying, that anyone who was on the board after

13       the election by the members who he didn't like

14       would be summarily removed.  He also said that

15       any replacements for the person he was going

16       to remove, unnamed, would have to be approved

17       in advance by Salem Pointe Capital.

18                 On February 23rd the election was

19       held, and the results were provided to the

20       community the day after, on February 24th.

21       Michael Ayres ran for a board position that

22       only received 6.6 percent of the votes.  So he

23       was not elected to the board.  The four

24       candidates who received the most votes were

25       elected to the board, and one of those was my
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 1       client, Michael Frisbey.  He had 631 votes,

 2       which was 15.3 percent of the total.

 3                 THE COURT:  I'm sorry, give me those

 4       numbers again.

 5                 MS. DAVIS:  631 votes, which was

 6       15.3 percent of the total votes.

 7                 So Mr. Frisbey and three others, who

 8       were not Michael Ayres, joined the four

 9       existing board members, which included, at

10       that time, Crystal Pate.

11                 THE COURT:  So four new members.

12                 MS. DAVIS:  Yes.  After the defeat

13       in the election the next day, February 24th,

14       Mr. Ayres sent an email to all the board

15       members including Mr. Frisbey, the newly

16       elected board member, about that March 1st

17       special-called meeting that had already been

18       announced.  The email was basically a paste

19       and copy of the email he sent two days

20       previous, and it didn't specifically state who

21       was going to be removed.

22                 At the March 1st meeting -- oh, and

23       that was important because it did not follow

24       the provisions of the bylaws if you're gonna

25       remove a director, say he didn't have the
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 1       right to do it anyway, but he did have the

 2       right just theoretically.  8.5 of the bylaws

 3       dealing with removal of directors and

 4       vacancies provides in pertinent part that any

 5       director whose removal is sought shall be

 6       given notice prior to any meeting called for

 7       that purpose.  So we say a blanket notice that

 8       was given even before the board was elected

 9       did not give any particular member notice of

10       whether or not they were going to be up for

11       removal, so therefore, it didn't meet the

12       requirements of 8.5 of the bylaws.

13                 At the March 1st meeting, Michael

14       Ayres announced that he, on behalf of Salem

15       Pointe Capital, was removing Michael Frisbey

16       and Crystal Pate from the board.  There were

17       proper objections made.  This lawsuit was

18       filed on June 13th seeking to declare that

19       there was no legal authority for the removal,

20       it wasn't done properly, and that Salem Pointe

21       Capital did not have the legal authority to

22       unilaterally remove members of the board.

23                 THE COURT:  Okay.  You've not been

24       in this for four years like the rest of this.

25       Don't say the words "Salem Pointe Capital."
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 1                 MS. DAVIS:  Okay.  What should I

 2       say?

 3                 THE COURT:  LLC.

 4                 MS. DAVIS:  LLC.

 5                 THE COURT:  Because there's Salem

 6       Pointe Capital Partners and Salem Pointe

 7       Capital, LLC.  And the record won't be clear

 8       to whom you're referring without reading more

 9       context if you don't, if you just say "Salem

10       Pointe."

11                 MS. DAVIS:  Gotcha.

12                 THE COURT:  It helps me keep my

13       notes.

14                 Suit was filed on 6/13/22.  Tell me

15       again.

16                 MS. DAVIS:  We claim that the

17       removal wasn't proper because it didn't follow

18       the process, and that there was no legal right

19       or authority for that removal.  And I can

20       explain why.

21                 THE COURT:  Okay.

22                 MS. DAVIS:  The first is, under

23       Tennessee law, the declarant does not have the

24       power to unilaterally remove directors from a

25       not-for-profit corporation.  The association
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 1       is a not-for-profit corporation, governed

 2       under the provisions of T.C.A. 4852 and the

 3       various chapters therein.

 4                 THE COURT:  Can you narrow me down

 5       when I'm looking at this?

 6                 MS. DAVIS:  I will, Your Honor.  I

 7       was just going to summarize the four grounds,

 8       and then I'll give more detail.

 9                 THE COURT:  All right.

10                 MS. DAVIS:  So no powers he can

11       unilaterally remove under Tennessee law,

12       because Tennessee law provides for

13       not-for-profit corporations how directors are

14       to be removed.  And giving a person the right

15       to do that unilaterally is not the way it's

16       done.

17                 THE COURT:  All right.  And I'm

18       going to go down the decision tree on that one

19       and say, okay, but what if the documents say

20       he can?

21                 MS. DAVIS:  Well, the documents

22       cannot say he can because Tennessee law says

23       that Tennessee not-for-profit corporations are

24       to be governed under the provisions of the

25       Tennessee Not-For-Profit Corporation Act.
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 1                 THE COURT:  So you're saying if the

 2       documents conflict with the law, then we have

 3       to follow the law.

 4                 MS. DAVIS:  That's correct,

 5       regardless of what the documents provide.  And

 6       of course the members have no say so in any of

 7       that, approval of that language.  It was very

 8       self-serving language, we submit.  But if it's

 9       contrary to the provisions of Tennessee law,

10       it cannot be enforced is our first argument.

11                 THE COURT:  All right.

12                 MS. DAVIS:  The second is --

13                 MR. HALE:  If I can interject?  Did

14       you want a copy -- I've got a copy of the

15       statute.

16                 THE COURT:  That's fine.  Just hand

17       it to the officer.

18                 All right, number one.  Number two.

19                 MS. DAVIS:  It prevented the board

20       from managing and controlling the association,

21       which is required by law and by the charter.

22       In effect what was happening is that Salem

23       Pointe Capital was controlling the board.

24                 THE COURT:  LLC.

25                 MS. DAVIS:  I'm sorry.  The LLC was
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 1       controlling the association and not the board

 2       as required by law and required by the

 3       charter.

 4                 There was the improper notice is our

 5       third reason.

 6                 And fourth, it was a violation of

 7       fiduciary duty by the defendant.  There was a

 8       question in Tennessee until the Innerimages

 9       case, and I think Your Honor is familiar with

10       it --

11                 THE COURT:  Yes.

12                 MS. DAVIS:  -- whether or not a

13       declarant or developer owed a fiduciary

14       obligation to members.  And that case holds

15       that there is such a duty.

16                 THE COURT:  Give me one second.  I'm

17       catching up.

18                 All right.

19                 MS. DAVIS:  Okay.

20                 THE COURT:  I'm going to stand up

21       for a minute.  I've been sitting here.

22                 Okay.  Go ahead.  I'm going to stand

23       a while.

24                 MS. DAVIS:  I would also mention as

25       an aside that on March 5th of this year, my
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 1       client and his wife -- the reason his wife is

 2       a party in this lawsuit is not because she's

 3       on the board; it's because of this issue.

 4       They were summarily suspended from the country

 5       club by Michael Ayres apparently because

 6       Michael Frisbey disagreed with Michael Ayers.

 7       There was no other reason given for the

 8       six-month suspension.  And there was nothing

 9       alleged that he had done anything improper,

10       like, you know, raised a fit at the country

11       club.  Nothing other than Michael Ayres didn't

12       like somebody who went against him.  And my

13       client still has to pay dues, by the way,

14       mandatory dues.

15                 So, first, the bylaw that we're

16       talking about that is problematic, giving the

17       purported declarant the right to unilaterally

18       just up and decide he wants to remove a board

19       member, which is what happened here.  That is

20       a problem because its inconsistent state law,

21       and specifically 48-52-106(b).

22                 THE COURT:  All right.  Give me a

23       second.  I'm going to change pens.  48-52-106?

24                 MS. DAVIS:  106(b).

25                 THE COURT:  All right.  Is that the
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 1       one --

 2                 MS. DAVIS:  This provides that the

 3       bylaws for a not-for-profit corporation must

 4       be consistent with the act and the charter for

 5       the corporation.  Okay?

 6                 Again, the specific removal statute

 7       is 48-58-108, which talks about how directors

 8       are to be removed in a not-for-profit

 9       corporation, and it provides that the members

10       may remove one or more directors elected by

11       them, with or without cause, unless the

12       charter provides that the directors can be

13       removed for cause.

14                 THE COURT:  What does the charter

15       provide in this situation?

16                 MS. DAVIS:  It does not speak to

17       that issue, Your Honor.  It does say that the

18       association will be controlled by the board,

19       but it doesn't speak specifically to cause or

20       no cause for removal of directors.

21                 THE COURT:  So presumably directors

22       can be removed without cause.

23                 MS. DAVIS:  By the members.

24                 THE COURT:  By the members.

25                 MS. DAVIS:  Yes.
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 1                 And Mike Frisbey had been elected by

 2       the members, who clearly liked him to serve.

 3                 It goes on to have various

 4       provisions about election by a class.  Then a

 5       director can be removed only by members of the

 6       class.  That's not what happened here.

 7                 Basically, the next section

 8       summarizes that a director may be removed

 9       under A or B only if the number of votes cast

10       to remove the director would have been

11       sufficient to elect the director a meeting

12       called for that purpose.

13                 Those are the critical provisions of

14       that section.  And again, under

15       T.C.A. 48-58-106(b), bylaws have to be

16       consistent with the act, and the act says the

17       members remove a director elected by the

18       members.  Now, it's different if it's a board

19       member appointed by the board.  The T.C.A.

20       says the board can remove that member.  Not

21       some third party, but the board.  But here a

22       member elected board of director cannot simply

23       be taken out by a third party like Salem

24       Pointe -- like LLC.  There is no provision in

25       state law in which a third party can
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 1       unilaterally remove a director elected by the

 2       members.  And state law does trump Section 8.5

 3       of the bylaws.

 4                 THE COURT:  Is this in a brief?

 5                 MS. DAVIS:  Yes, I have it.  Yes,

 6       Your Honor.

 7                 THE COURT:  The clerk made a copy of

 8       it for me.  I've got it.

 9                 MS. DAVIS:  It is summarized, Your

10       Honor.  It's very short.

11                 The second issue that I mentioned is

12       the reason we believe that this removal was

13       improper, is that the declarant's actions

14       voided the board control of the association.

15       By statute, T.C.A. 48-58-108(3), "All

16       corporate powers --

17                 THE COURT:  Go back just a second.

18       The declarant what?  When you started quoting

19       the statute, I was --

20                 MS. DAVIS:  The declarant's actions

21       negated control of the board by the

22       association.  Basically, the association and

23       the members are supposed to control what

24       happens.  And when Michael Ayres has this

25       purported power to come in and snap his
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 1       fingers and change what members have voted to

 2       happen, that takes away the power of the

 3       members to direct the association through the

 4       board.  And the not-for-profit corporation

 5       statute T.C.A. 48-58-108(b) states that "All

 6       corporate powers shall be exercised by or

 7       under the authority of and the affairs of the

 8       corporation managed under the direction of its

 9       board."

10                 THE COURT:  Give me a second because

11       I have that statute.  I just need to look at

12       it with you.

13                 48-58-108?

14                 MS. DAVIS:  (b).

15                 THE COURT:  (b).

16                 MS. DAVIS:  Yes.  And the charter

17       also, which is provided as Exhibit C to the

18       complaint, says in Article 11, Section A that

19       "The business and affairs of the association

20       shall be conducted, managed, and controlled by

21       a board of directors."

22                 And it's our position that that is

23       something in name only if the board of

24       directors is handpicked by only people who

25       agree and don't go against LLC and Michael
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 1       Ayres.  But that's illusory.

 2                 THE COURT:  Okay.

 3                 MS. DAVIS:  It is important to note

 4       too that Section 13.11 of the bylaws expressly

 5       states that "Any conflicts between Tennessee

 6       law, the bylaws, the charter, and the

 7       declaration shall be resolved in the order of

 8       Tennessee law first; second, the charter;

 9       third, the bylaws; and fourth, the

10       declaration."

11                 THE COURT:  All right.  Tennessee

12       law -- let me find the bylaws.  Hang on.

13                 MS. DAVIS:  That's 13.1, Your Honor,

14       that provides that hierarchy.

15                 THE COURT:  I'm sorry.  I was at

16       13.1.  Gotcha.

17                 MS. DAVIS:  Okay.  So this type of

18       thing was anticipated in the bylaws that, hey,

19       if there's a bylaw that's contrary to state

20       law, state law prevails.  We submit, of

21       course, that even if that bylaw were

22       enforceable, that it was not complied with

23       because Section 8.5 provides that if a

24       declarant wished to remove a director, that

25       the director has to be put on notice that that
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 1       person is up for removal, and that didn't

 2       happen when an email just said one or more

 3       board members would be removed.  That's a

 4       minor point in the whole scheme of things,

 5       because we say he didn't have the power at

 6       all, even if that notice had been properly

 7       provided.  But I think it does make it rather

 8       easy to say that my client should still be on

 9       the board, because the notice issue is cut and

10       dry.  And I don't think that that's actually

11       disputed what the notice provided and what the

12       bylaw requires for notice.

13                 The next issue is about the breach

14       of fiduciary duty.

15                 THE COURT:  Yeah, improper notice.

16       Now the final one.  Okay.

17                 MS. DAVIS:  Yes.  Breach of

18       fiduciary duty, Innerimages vs. Newman,

19       579 S.W.3d 29 (Tenn. App. 2018) recognizes

20       that developers have a fiduciary duty to

21       owners and homeowners associations.  So

22       deciding that he doesn't like Mike Frisbey and

23       Crystal Pate, Michael Ayres had a -- or LLC

24       had a fiduciary duty to the owners and the

25       homeowners to act in a fiduciary capacity and
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 1       not just act in its own best interest or in

 2       the LLC's best interest, and that's what he

 3       was doing.  He was ticking off people who

 4       disagreed with him or dared to go against what

 5       he said were his powers.  That is a breach of

 6       fiduciary duty.  And these are not simply

 7       contracts, we would submit, Your Honor.  I

 8       think there's sort of an allegation that, hey,

 9       we have the contractual right to do this, and

10       therefore, the developer or the declarant can

11       do whatever it wants to.  This is not a

12       regular contract situation.  There are rights

13       that the members and the owners have that have

14       to be also considered, because they were not

15       parties to that contract.  Now, yes, many of

16       them bought in knowing that they were subject

17       to restrictive covenants that could be

18       amended, but they didn't agree for that to be

19       a no-holds-barred level of change and this

20       power that's not even legal being given to LLC

21       to basically rule over the community even

22       though it owns very few lots and has very

23       little investment compared to the rest of the

24       owners all put together.  That has to be

25       weighed in the balance, unlike a regular
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 1       private arm's length contract between two

 2       parties that we normally see in court.

 3                 So we are prepared to put on proof

 4       necessary to show that these things are true,

 5       and we want a temporary injunction that would

 6       prevent Salem Pointe Capital and the

 7       association from taking the position that

 8       Michael Ayres is not on the board.  Again, the

 9       easiest --

10                 THE COURT:  I'm sorry.  From?

11                 MS. DAVIS:  Taking the position that

12       he's not serving on the board.  We say he's

13       still on the board because --

14                 THE COURT:  You said Michael Ayres.

15                 MS. DAVIS:  I'm sorry.  Yeah,

16       Michael Ayres and LLC.

17                 THE COURT:  Taking the position that

18       Frisbey is not on the board.

19                 MS. DAVIS:  Yeah, that Frisbey is

20       not on the board any longer, because even if

21       you just look at the notice issue, he's still

22       on the board.  But if you look at the other

23       issues as well, LLC did not have the power or

24       authority to unilaterally remove Michael

25       Frisbey and Crystal Pate as was purportedly
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 1       done at the March 1, 2022, meeting.  So we're

 2       asking for injunctive relief to allow him to

 3       continue to serve on the board.  Right now

 4       they're acting like he's not on the board, and

 5       there's an election coming up, which was

 6       mentioned previously.  But we say having never

 7       been properly noticed and never properly

 8       removed from the board, he still remains on

 9       the board and that needs to be recognized.

10                 THE COURT:  All right.  LLC?

11                 MR. HALE:  Your Honor, the petition

12       that was filed has been responded to in detail

13       by a sworn answer.  We have witnesses here

14       today to talk about these very things that are

15       being discussed.  I'm not sure exactly where

16       we are on that.  I would take up for a moment

17       the legal argument about the removal because

18       that seems to be the hot button item.

19                 Exhibit -- and I have -- in that

20       notebook right there in front of you, I have

21       put copies, and I checked with counsel.  I put

22       copies of all the exhibits that were attached

23       to the petitions and our response are in that

24       notebook.  The petitions and the responses are

25       not, but I put the exhibits together because I
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 1       felt it would have been easier to not have to

 2       shuffle around.

 3                 One of the exhibits in our response,

 4       I think it's Exhibit No. 1, is an email where

 5       Mr. Frisbey, long before he was on the board,

 6       in which he says, "My long-term goal is to

 7       help elect enough independent residents to the

 8       board that the RBCAI will eventually file a

 9       legal action against SPC and Michael Ayres to

10       remove the declarant rights.  At this point it

11       will take 67 percent of the vote of all

12       property owners to change the governing

13       documents or the design review guidelines."

14                 That was sort of the initial salvo

15       from Mr. Frisbey back in -- it looks like

16       April of 2021.  Exhibit 3-A through H that is

17       in the notebook that we filed in response to

18       the petition here are a collection of

19       communications that Mr. Frisbey sent out to

20       the community that witnesses, who are here to

21       testify, will explain just absolutely have

22       torn the community apart.  Obviously,

23       Mr. Frisbey has the right to have whatever

24       opinions he has.  He's entitled to that.

25       Michael Ayres, as the owner, one of the owners
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 1       of LLC, which is the declarant, is -- and

 2       there will be proof about this, is entitled to

 3       have people on the board of the community

 4       association who are not myopic in their view

 5       of what they want the outcome to be.

 6                 The whole community needs people

 7       that are not going to jump to conclusions

 8       based on their own personal beliefs.  They

 9       need people that are willing to look at the

10       overall good of the entire community,

11       including all of the amenities, the whole

12       neighborhood, and how decisions are made.  We

13       have witnesses here who are here to testify

14       about how Michael Ayres conducted himself with

15       the board for the years leading up to this

16       recent flurry of activity.

17                 The point -- the point is, that

18       there is a lot of reason for why people were

19       removed from the board.

20                 But one thing I would like to point

21       out is that if you remove two people from the

22       board of eight, there's still six other people

23       and potentially two more that are going to

24       eventually be elected by the members to

25       replace those two.  So to suggest that somehow
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 1       LLC is controlling the board because there are

 2       two people that are very -- the proof's going

 3       to be, very divisive in the community and

 4       resulted in a lot of discord in the community

 5       have been removed from the board.  There are

 6       still six other people who are there to make

 7       the decisions.  And to suggest that as a

 8       result of two removals there is irreparable

 9       harm to anything, I just don't understand

10       where the irreparable harm comes in.

11                 Stepping back just a second to the

12       issue of the removal notices.  No question

13       that the bylaws allow the declarant to remove.

14       The declarant gave notice that was addressed

15       in an email to each individual board member.

16       So each individual board member got the notice

17       in which it was said the meeting would involve

18       the removal of potentially one or more

19       directors.  The next day after the election,

20       the same notice was sent to the newly elected

21       people.  Mr. Ayres sent the day after that --

22       I think it was February the 25th, and this

23       would be Exhibit No. 2 to our response, in

24       which he explained to the board members my

25       intent is to find out which of you really want
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 1       to serve on the board and will abide by the

 2       governing documents and the ones that weren't

 3       willing to say that's what they were willing

 4       to do, he was taking into consideration the

 5       possibility of removing them.  But he was

 6       considering removing everybody if they

 7       wouldn't agree to abide by the governing

 8       documents that they were bound by.  Well, that

 9       particular email, Exhibit No. 2, identifies --

10       I think the language is -- Mr. Frisbey got

11       this email, and it says, "If past performance

12       is indicative of future results, then I do not

13       have high hopes specifically for Mr. Frisbey

14       and Ms. Pate."  So he was identified before

15       the March 1 meeting as one who was being

16       considered.  But beside that, Mr. Ayres, in

17       this email, he goes on to say the plan.  "The

18       board members will be consulted on March 1 at

19       11:00 a.m. as to their desire to continue

20       serving on the board and how honest the

21       answers are to the questions will be a

22       determining factor."  So he made it clear he

23       was considering removing of all of the board

24       members if they were not willing to take the

25       kind of actions and take the steps necessary
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 1       to heal this community, which was being ripped

 2       apart.

 3                 At the meeting that occurred -- and

 4       this is what the testimony is going to be.

 5       The meeting occurred on March 1st.  Mr. Ayres

 6       questioned all of them about their willingness

 7       to follow the governing documents, the master

 8       declaration, and the bylaws.  The ones that

 9       said they would did not get removed.  The two

10       that wouldn't respond to his question, who

11       were there -- they obviously had notice and

12       they were there at the meeting, they are the

13       two that got removed.

14                 (Brief interruption.)

15                 THE COURT:  Okay, sir, pass it up.

16                 UNIDENTIFIED SPEAKER:  I thought I

17       turned it off.  My apologies, Your Honor.

18                 THE COURT:  That's two strikes.

19                 All right.

20                 MR. HALE:  So the long and short of

21       it is, our contention is that the notice as

22       required by Bylaw 8.5 was followed because all

23       of the board members were given notice.  They

24       were -- it was specifically addressed to each

25       one of them.  In the email header it had "To:"
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 1       and their email address for all the board

 2       members.

 3                 (Brief interruption.)

 4                 THE COURT:  I'm going to put it in a

 5       glass of water.

 6                 Take it out of the courtroom.  Put

 7       it on my desk back there.

 8                 I'm sorry, Mr. Hale.  You've been

 9       interrupted twice now.

10                 MR. HALE:  It's no problem.

11                 THE COURT:  Let's go back to -- my

12       last note says subsequent emails as part of

13       Exhibit No. 2 notified, according to your

14       interpretation, according to 8.5, that's what

15       complied with the rule.

16                 MR. HALE:  Well, Your Honor, our

17       position is the first notice complied because

18       they were addressed to each individual board

19       member.  Each individual board member was told

20       that one or more directors were being

21       considered for removal.  And Michael Ayres'

22       subsequent email, Exhibit 2, makes it clear

23       that his plan was to consider removing all of

24       them depending upon the answers to his

25       questions.  When he asked the questions, the
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 1       ones that said, yes, we'll go by the governing

 2       documents, the master declaration, that's what

 3       the proof is going to be, and he asked them.

 4       The ones that answered yes didn't get removed,

 5       and the ones that didn't respond or wanted to

 6       be argumentive got removed.

 7                 THE COURT:  All right.  So let's tie

 8       something together here because what you're

 9       asking me to look at is the bylaws.  The

10       bylaws talked about the members removing.

11       "Any director may be removed by members

12       holding a majority of the total votes in the

13       association."  That doesn't include Mr. Ayres

14       at that point.

15                 MR. HALE:  No.  The Sixth Amendment

16       has -- and I can give you a copy if you need

17       it.

18                 THE COURT:  I've got it.  Hang on.

19                 All right.  I've got it.

20                 MR. HALE:  I think it's page 9.  At

21       the top, No. 2, Amendment of the Bylaws on

22       page 9.  And then if you look down, it has --

23                 THE COURT:  Removal of directors.

24                 MR. HALE:  Removal of directors and

25       vacancies.  This amendment added to that
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 1       sentence "or by the declarant."

 2                 THE COURT:  All right.  Now, go

 3       to -- give me one second.

 4                 Now, address the next step of that

 5       to Ms. Davis' argument that that is different

 6       from what the law allows, and so the law has

 7       to control over that.

 8                 MR. HALE:  This is why lawyers have

 9       a place in this world, I guess, is because

10       they don't always read statutes the same way.

11                 THE COURT:  Or governing documents.

12                 MR. HALE:  That's -- exactly.

13                 So let's start where she starts.

14       And I think I handed up through the officer --

15                 THE COURT:  I've got it.

16                 MR. HALE:  -- 48-52-106.  It's the

17       single sheet.  If you look at the Part 2 of

18       that.  B, I'm sorry.  Rule B.  "The bylaws of

19       the corporation may contain any provision for

20       managing the business and regulating the

21       affairs of the corporation that is not

22       inconsistent with the law or the charter."

23                 THE COURT:  "That is not

24       inconsistent with the law."  All right.  And

25       then the law says on (B) of 108 is the next
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 1       place we go.

 2                 MR. HALE:  (B) 108 addresses -- I'm

 3       going to read it because I think it helps us

 4       as we argue about it.  I'm not arguing with

 5       you.  I'm arguing with myself and my opponent.

 6                 "If a director is elected by a

 7       class, chapter, or organizational unit or by a

 8       region or other geographic group."  Okay.

 9       That's the first problem.  These people, these

10       directors were not elected by a class,

11       chapter, or other organizational unit by

12       region or other geographic grouping.  They

13       were elected by all of the members.  This

14       provision is intended to govern situations

15       where there are special director seats that

16       are elected by different groupings,

17       subgroupings of the members.  So (B) doesn't

18       even apply to this situation because that's

19       not what happened here.  Arguably, (A) might

20       apply.  And I thought that's what was being

21       argued when I first read the petition.  The

22       members may remove one or more directors

23       elected by them, with or without cause, unless

24       the chapter provides that the directors may be

25       removed only for cause.
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 1                 So what they're asking you to do is

 2       to add in the word "only."  Only the directors

 3       may remove one or more directors elected --

 4       only the members may remove one or more

 5       directors elected by them with or without

 6       cause.  So they're saying there, yep, the

 7       members can do it.  It doesn't address a

 8       declarant who is given the power to do it

 9       under the master declaration of covenants and

10       restrictions.  This provision -- there's no

11       provision I have found anywhere in Tennessee

12       law that says that the declarant cannot be

13       given the power to remove directors in a

14       homeowners association that is connected with

15       the development where that declarant is in

16       place.  They're arguing that (A) is an

17       exclusive way to remove.  It says the members

18       may, yes, but it doesn't say only the members

19       may.

20                 In Tennessee when the contracts say

21       what they say, my experience has been the

22       Supreme Court generally says we're going to do

23       what the contracts say unless there's some

24       very specific provision that makes it

25       unlawful.  We know of no provision that says
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 1       the declarant can't remove the directors.  Our

 2       reading of these provisions in 108 of the

 3       Nonprofit Act give various ways that members

 4       can remove other directors elected by those

 5       members, and they give ways that a class of

 6       members that have elected a director may be

 7       able to do it, but they don't say these are

 8       the exclusive ways.  They don't make this the

 9       only way it can happen.  So our view is that

10       the 8.5 Amendment is not contrary to the law

11       of the state of Tennessee.

12                 THE COURT:  And you found no case

13       law on that?

14                 MR. HALE:  The only case law that we

15       found is one case.  It's called Urbanavage,

16       U-R-B-A-N-A-G-E [sic], v. Capital Bank.  It is

17       a case that -- it's a little convoluted.

18       Apparently, in this case, the bank foreclosed

19       on a development and took the declarant

20       rights, and I think the bank was given the

21       power as the declarant to remove directors.

22                 In this case, while it doesn't --

23       what it says is -- and I actually have a full

24       copy of it.  The agreement confers on Capital

25       Bank the rights of the developer.  The
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 1       declaration gives the developer the authority

 2       to appoint and remove a majority of the

 3       members of the board.  This is evidence that

 4       Capital Bank acted within its authority in

 5       appointing members of the board and thus

 6       enacted the legal justification.

 7                 So while it's not -- they recognized

 8       that a third party can have the power to

 9       remove directors.  In this case --

10                 THE COURT:  But it doesn't say it

11       was overruling or that it was a -- nobody

12       raised whether 48-58-108 applied.

13                 MR. HALE:  That very well may be the

14       case.  But they certainly allowed it here.

15       Maybe nobody raised it.  I didn't remember it

16       being raised in this case, and I've read it a

17       bunch of times.  But that's the only case I

18       have been able to find.  And again, normally,

19       if you go back to that first statute that we

20       read, it's expansive.  The bylaws of a

21       corporation may contain any provision for

22       managing the business and regulating the

23       affairs of the corporation that is not

24       inconsistent with law or the charter.  That's

25       saying to me if you can't find something out
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 1       there that says you can't do this, then you

 2       can put it in the bylaws of the nonprofit

 3       corporation.  That's the way I read that

 4       provision.  It's expansive, recognizing that

 5       many times in operating agreements,

 6       partnership agreements, all kinds of corporate

 7       documents that govern corporate governance,

 8       they agreed to things different than what's in

 9       the statute.  It's not always -- they don't

10       always do what the default is in the statute.

11       So the law in this state seems to welcome the

12       idea that you can do different things unless

13       it's very inconsistent, clearly it's

14       inconsistent with some other principle of law.

15       And I have found no other principle of law

16       that says the declarant does not have the

17       right to make this provision in the

18       declarations.

19                 I'm sure there was something else I

20       should talk about, but I --

21                 THE COURT:  While you're thinking

22       about that, let me catch up in my notes.

23                 MR. HALE:  Your Honor, you know,

24       this was a motion for a temporary injunction

25       hearing.  I have witnesses here to talk about
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 1       a number of these issues that we -- that get

 2       into the kind of meat of this thing a little

 3       bit.  A lot of the issues like the notice, the

 4       statute that we just went through.  I think

 5       those are really kind of -- those are really

 6       kind of legal questions.  There are other

 7       parts of it, though, where -- Your Honor, when

 8       I'm hearing people sit around and talk about

 9       what a bad guy my client is, there comes a

10       time when we need to put them on the witness

11       stand and let Your Honor hear what they have

12       to say, because it ain't that way.  And I've

13       got other members of the board that are ready

14       to testify as well about how he has -- I mean,

15       the --

16                 THE COURT:  Well.

17                 MR. HALE:  -- he's just running

18       roughshod over everybody, and that's just not

19       the case.

20                 THE COURT:  Whether he's a good guy

21       or a bad guy is not the issue today, I don't

22       think.  The question is authority and proper

23       action.  So I'm not going to say you all can't

24       put on witnesses if you think that that's

25       what's needed for this hearing.  But I don't
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 1       see the relevance of whether Mr. Ayres is a

 2       good guy or a bad guy.  I mean, that's not the

 3       issue.  The issue is did he act within his

 4       authority or did he not, or is there going to

 5       be -- the real issue is immediate irreparable

 6       harm for a temporary injunction.

 7                 MR. HALE:  The point I would raise

 8       on that is this is one member of the board who

 9       is now --

10                 THE COURT:  Being Mr. Frisbey.

11                 MR. HALE:  Frisbey.  And he has been

12       allowed to continue to go to the meetings, as

13       I understand it.  Some question was made about

14       paying dues.  And my understanding is his

15       account has been credited, and he isn't

16       expected to pay dues during his suspension.

17       But I think the one thing that I get concerned

18       about, and that's why I put Collective

19       Exhibit 3 in the exhibits, there's a lot of

20       things that are being said out there in the

21       community by Mr. Frisbey that is not helpful

22       for the declarant or for the association or

23       the neighborhood.

24                 Now, I'm sure Mr. Frisbey thinks

25       it's helpful to get everybody all stirred up
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 1       and get them mad at each other, and that way

 2       he can get more independent people, in his

 3       mind, to elect him to the board.  But his

 4       ultimate goal is to do away with Michael, as

 5       he says in his exhibit, number one, to my

 6       response, his number one goal is to get rid of

 7       Michael Ayres as the declarant.  So then he

 8       starts the Rarity Bay News, he calls it, like

 9       he's a journalist, and he sends out these news

10       things which are not at all objective.  They

11       are designed to get what he wants, which is

12       Michael Ayres out as the declarant.

13                 So then Michael Ayres is spending

14       all his time trying to figure out, well, how

15       do I deal with all of this.  And so you're

16       constantly having to try to figure out how to

17       massage everybody and make sure everybody just

18       doesn't -- because these people are in their

19       retirement.  They don't want to be down there

20       all up in arms.  So, yes, there was a really

21       good reason to not have someone who had this

22       kind of an agenda on this board.  And I think

23       the feeling is, is that there needs to be some

24       explanation of that and not just sort of

25       cavalierly act like we're running roughshod
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 1       over people.

 2                 THE COURT:  Well, it just goes back

 3       to who's going to control the board.  Is it

 4       going to be --

 5                 MR. HALE:  The board can control

 6       itself, like it's done up until recently,

 7       under Michael Ayres.  And that's part of the

 8       proof we're going to put on is what the board

 9       members for the past three years, before all

10       this hoopla started, how they saw his

11       interaction with them.

12                 THE COURT:  All right.

13                 MR. HALE:  The proof is going to be

14       he didn't lord over anybody.  He didn't

15       overrule over any decision they made.  He

16       didn't ask them to do something that they

17       didn't want to do or that he got upset about

18       it.  That's just not the way it was ever done.

19                 THE COURT:  All right.  If you all

20       are going to put on witnesses, I'm going to

21       stop right there.  It's lunchtime and I'm

22       going to lunch.  I can only imagine that this

23       is going to take at least another hour, and I

24       don't want to sit without lunch for another

25       hour.  So I would like to be back at 1:15.
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 1       Does that give everyone enough time?

 2                 MR. HALE:  Yes, ma'am.

 3                 THE COURT:  All right.

 4                 MS. PEMBERTON:  Is it all right to

 5       leave items in the courtroom?

 6                 THE COURT:  Sure.

 7                 All right.

 8                 (Whereupon, a lunch recess took

 9                 place from 12:00 p.m. to 1:15 p.m.)

10                 THE COURT:  Ms. Davis, are you

11       ready?

12                 MS. DAVIS:  I thought the

13       association was --

14                 THE COURT:  All right.  Is the

15       association going to make an argument, opening

16       statement?

17                 MR. STEVENS:  Just a very brief

18       argument, Your Honor.  I'm going to short

19       circuit the role of the association in this

20       Frisbey case, which we're talking about right

21       now.  There has been no direct allegation of

22       wrongdoing against the association.  No

23       affirmative relief sought against the

24       association.  So we're going to limit our role

25       in this case, as we would like to do in every
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 1       case, and we're an interested party.  We will

 2       obviously abide by any legal determinations

 3       this Court makes, and any of those

 4       determinations which impact the administration

 5       of the association or election of course will

 6       be followed by the association.  We have no

 7       direct involvement in a dispute regarding the

 8       authority of the declarant to remove

 9       directors.  The association's position has

10       always been that it intends to follow the

11       governing documents as written unless and

12       until there's some further determination from

13       this Court, Your Honor.

14                 The only thing the association would

15       ask for is some consideration regarding any

16       potential relief or remedy.  Ultimately, if

17       the Court finds that injunctive relief is

18       appropriate, the association desperately wants

19       to go about its ordinary business and does not

20       want further disruption, wants to be able to

21       operate the community, and the board needs the

22       ability to do so.  So we're observing a right

23       if there's some --

24                 THE COURT:  Isn't that part of the

25       problem?  We can't figure out what's ordinary
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 1       business.  So if I said, okay, I'm going to

 2       enjoin any extraordinary business, then I'd be

 3       back in here fighting over what that is.

 4                 MR. STEVENS:  Well, the reality is

 5       the disputes are almost entirely focused on

 6       voting allocation, voting rights, declarant

 7       rights, and declarant removal.  None of which

 8       the association is taking a position, nor can

 9       it, based on the settlement agreement.  What

10       the association wants to do is be able to hold

11       elections as it needs to.  It wants to be able

12       to administer the community, which is,

13       frankly, generally pretty mundane.  It's

14       maintaining the common areas, the sewer, the

15       water, getting assessments and collecting

16       those, and holding monthly meetings.  So

17       that's all I ask, Your Honor, is, in the event

18       this Court is inclined to grant some

19       injunctive relief, that the association

20       reserves some argument or proof to discuss how

21       that might impact the operations.

22                 THE COURT:  All right.

23                 MR. STEVENS:  Thank you, Your Honor.

24                 MS. DAVIS:  May I briefly respond?

25                 THE COURT:  Briefly.  If you all are
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 1       going to put on proof, arguments are really

 2       kind of superfluous, but go ahead.

 3                 MS. DAVIS:  Since some things were

 4       argued, I just want to briefly respond.

 5       Particularly on the issue of irreparable harm.

 6       Irreparable harm, we submit, Your Honor, is

 7       that the members elected Mike Frisbey to be

 8       their representative and to express the views

 9       of those members on the board.  And if

10       injunctive relief is not given, that point of

11       view that the members wanted on the board will

12       be not heard for however long it takes for

13       this case to be heard, which could be a year.

14       It could be a year and a half as Your Honor

15       knows.  So we submit that that is something

16       that cannot be recovered, his independent

17       voice on the board.

18                 I would like to point out as well

19       there was a question about reliance on which

20       section of T.C.A. 48-58-108.  We're not

21       reliant on (B) as argued by Mr. Hale.  We're

22       arguing based on (A), which we talked about

23       previously about the members may remove.  And

24       (E), I wanted to point out also, says, "A

25       director elected by the members may be removed
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 1       by the members only at a meeting called for

 2       that purpose of removing the director," and

 3       then it goes on.  But it says "only."

 4                 The next thing that I would like to

 5       point out is that a number of times in the

 6       Not-For-Profit Corporation Act, which I deal

 7       with quite frequently in representing many

 8       associations like I do, it will say at the

 9       beginning of the code section if there is to

10       be an exception in the bylaws or charter.

11       I'll give examples.  48-58-205 about quorum

12       and voting, it says, "except as otherwise

13       provided by Chapters 51 through 68, the

14       charter of bylaws," and then it gives the

15       rule.  The same in 48-58-206 about committees.

16       "(A), unless the charter or bylaws provide

17       otherwise, the board may create one or more

18       committees."  T.C.A. 48-58-101.  Anyway, it

19       goes on.  Multiple times the legislature knows

20       how to say there are different ways you can do

21       this versus this is the way it's to be done.

22       And the T.C.A. Code 48-58-108 that we rely on

23       does not have that language that says unless

24       the charter or bylaws provide otherwise, this

25       is the way to remove a director.  It just says
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 1       this is the way you remove a director.  So I

 2       think that's important to look at the entire

 3       statutory scheme.  If it were to be like

 4       argued by Mr. Hale, that this is just a

 5       suggestion and that you can do it some other

 6       way, that would have been in the code as it is

 7       with other issues like quorum.  So it's our

 8       position that this language is mandatory and

 9       that you can't just say it's just one way of

10       doing things.

11                 THE COURT:  Okay.

12                 MS. DAVIS:  Okay.

13                 About the Umbrage [sic], the case.

14       In that case it's very distinguishable that

15       the declarant in that case appointed the

16       initial board, which happened.  That's

17       permitted.  There was then a foreclosure, and

18       the bank got the declarant's interest.  The

19       board wanted the bank to put a bunch of money

20       in the development, and the bank didn't want

21       to, and so they fired the board.  And they

22       could do that because the declarant had

23       appointed the board.  So where the declarant

24       appointed the board, the declarant can

25       un-appoint the board and fire them.  That's
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 1       different.  Those board members were not

 2       elected by the members like what we have here.

 3       So that case is distinguishable.

 4                 All of the arguments that were made

 5       about Mr. Frisbey, that, you know -- what his

 6       views are and how allegedly they're going to

 7       be so divisive in the community.  All of that

 8       was hashed out as part of the campaign in the

 9       elections.  People could hear that and then

10       decide if they wanted to vote for somebody

11       like Mike Frisbey, who is not going to toe the

12       line for the declarant, or do they want to

13       vote for someone else.  The declarant doesn't

14       get to make that decision for the members.  So

15       all of those things about whether or not Mike

16       Frisbey makes a, quote, good board member are

17       decisions for the members to make, not

18       decisions for the declarant to make by

19       removing him when he didn't agree with the

20       declarant's position.

21                 We certainly dispute this idea that

22       somehow there has been peace and harmony since

23       2016 in the community.  I think Your Honor has

24       seen that that's not the case.  The entire

25       board was taken out by the declarant in 2016.
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 1       There have been at least three lawsuits filed

 2       over issues with the board.  So it's not true

 3       that suddenly there's discord in this

 4       community because Mike Frisbey is questioning

 5       the rights of the declarant.  There's been

 6       turmoil throughout the declarant's tenure as

 7       to the declarant.

 8                 And finally, the Not-For-Profit

 9       Corporation Act is different than the regular

10       For-Profit Corporation Act.  There's public

11       policy involved, because this is not only the

12       law for homeowners associations; it's the law

13       for the Boy Scouts, Red Cross, all sorts of

14       charity groups across the state.  You can't

15       just do whatever you want to in those types of

16       organizations like you might be able to do in

17       a private or profit corporation.  So the rules

18       that they were talking about that you could

19       somehow do as you wanted unless the law

20       provided otherwise, that's not the case for a

21       not-for-profit corporation.  The law says what

22       you can and cannot do and they mean it.

23                 One thing that the law says is that

24       this is a democracy.  And if the members elect

25       a director, the members have to take out the
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 1       director, if he's going to be removed.

 2                 THE COURT:  Okay.

 3                 MS. DAVIS:  Okay.

 4                 THE COURT:  Thank you.

 5                 MS. DAVIS:  Call Mike Frisbey.

 6                 (Whereupon, witness sworn.)

 7                 THE COURT:  If you will scoot up

 8       close to the mic too, it will help.

 9                 THE WITNESS:  Okay.

10                 MS. DAVIS:  Your Honor, as a

11       preliminary matter, I believe that Mr. Hale

12       and I have agreed to enter into the record

13       some foundational documents.  I think you

14       already have those.  The Sixth Amendment, make

15       that Exhibit 1?

16                 THE COURT:  One.

17                 I'm going to mark them, Ms. Davis.

18       I usually do.

19                 MS. DAVIS:  Oh, okay.

20                 THE COURT:  Although, you know what,

21       I'm going to let the court reporter, because I

22       already have one of those.

23                 MS. DAVIS:  Okay.

24                 THE COURT:  Exhibit 1, the Sixth

25       Amendment?
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 1                 MS. DAVIS:  Yes, Your Honor.

 2                 (Exhibit 1, Sixth Amendment of

 3                 Master Declaration, received into

 4                 evidence.)

 5                 MS. DAVIS:  Let's do the bylaws as

 6       Exhibit 2.

 7                 THE COURT:  Bylaws.

 8                 (Exhibit 2, Bylaws of RBCAI,

 9                 received into evidence.)

10                 THE COURT:  Let's be a little bit

11       more particular in the naming of those.  It's

12       the Sixth Amendment to the bylaws.

13                 MS. DAVIS:  Well, my understanding,

14       Your Honor, is if we have the bylaws

15       themselves and then they were changed in part

16       in the Sixth Amendment.

17                 THE COURT:  Yes.

18                 MS. DAVIS:  I didn't restate the

19       bylaws.

20                 THE COURT:  Yes.

21                 MS. DAVIS:  So you have both of

22       them.

23                 THE COURT:  Yes, I know.  What I'm

24       doing is I'm completing the name of Exhibit 1.

25                 MS. DAVIS:  Oh, yes.  Okay.
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 1                 Next, I think we've agreed the

 2       charter is Exhibit 3 for Rarity Bay Community

 3       Association, Inc.

 4                 THE COURT:  I don't think I have a

 5       copy of that.

 6                 MS. DAVIS:  Do you want me to hand

 7       this to you, then?

 8                 THE COURT:  Sure.  Do you have a

 9       copy?

10                 MS. DAVIS:  I can get you one.

11                 THE COURT:  Give the original to the

12       court reporter, and I'll take a copy.

13                 (Exhibit 3, Charter for Rarity Bay

14                 Community Association Inc., received

15                 into evidence.)

16                 MS. DAVIS:  And I have the Secretary

17       of State information for Rarity Bay Community

18       Association indicating that it is a

19       not-for-profit corporation.  I would like to

20       make that Exhibit 4.

21                 (Exhibit 4, Secretary of State

22                 information for RBCAI, received into

23                 evidence.)

24                 THE COURT:  I don't need that.

25       Thank you.
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 1                 MS. DAVIS:  Anything else to

 2       stipulate, Mr. Hale?

 3                 MR. HALE:  (Moves head side to

 4       side.)

 5                  MICHAEL D. FRISBEY,

 6     having been duly sworn, testified as follows:

 7                  DIRECT EXAMINATION

 8 BY MS. DAVIS:

 9       Q.        Please state your name.

10       A.        Michael Don Frisbey.

11       Q.        And where do you live?

12       A.        550 Cormorant Drive, Rarity Bay

13 Subdivision.

14                 THE COURT:  550 what?

15                 THE WITNESS:  Cormorant,

16       C-O-R-M-O-R-A-N-T, Drive.

17 BY MS. DAVIS:

18       Q.        And you live there with your wife,

19 Jamie?

20       A.        Yes, I do.

21       Q.        When did you purchase your property

22 in Rarity Bay?

23       A.        August of 2014 when this community

24 was developed.

25       Q.        Okay.  That was prior to the Sixth
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 1 Amendment?

 2       A.        That was prior to the purchase of

 3 the assets out of receivership, yes, and the Sixth

 4 Amendment.

 5       Q.        How many lots approximately are in

 6 Rarity Bay?

 7       A.        1,332.

 8       Q.        Okay.  What, if any, involvement

 9 have you had with the Rarity Bay Community

10 Association, the homeowners association for the

11 Rarity Bay community?

12       A.        I was on the governance committee

13 (inaudible) --

14                 THE COURT:  Speak up, sir, just a

15       little bit to be closer to the microphone.

16                 THE WITNESS:  I'm sorry.

17                 THE COURT:  You were on the

18       governance committee?

19                 THE WITNESS:  Self-governance

20       committee.

21 BY MS. DAVIS:

22       Q.        What is the-self governance

23 committee?

24       A.        It is responsible for inviting

25 executives, the counties, the sheriffs, things of
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 1 that nature, when they were doing elections, to come

 2 in and make presentations about their particular

 3 positions so that our residents had a better idea of

 4 who to vote for.

 5                 I served on the board of directors

 6 of RBHOO for two terms.

 7       Q.        What is RBHOO?

 8       A.        Rarity Bay Homeowners Association.

 9       Q.        What is that?

10       A.        It's the largest homeowners

11 association in the community outside the RBCAI.

12       Q.        It is a voluntary association?

13       A.        It is a voluntary organization.

14       Q.        But is it chartered and --

15       A.        It is chartered as a nonprofit, yes.

16       Q.        How long are the terms of the board

17 of that organization?

18       A.        I don't remember.  I think two years

19 each.

20       Q.        All right.  Did you have reason to

21 want to run for the board in 2022 --

22       A.        Yes.

23       Q.        -- of the Rarity Bay Community

24 Association?

25       A.        Yes, I did.
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 1       Q.        Okay.  And why was that?

 2       A.        Because I felt like the community

 3 was being controlled by the declarant.  There was no

 4 information being disseminated to the community

 5 regarding any of the multiple lawsuits that the

 6 community had been associated with.  The declarant

 7 had turned the design review board into a cash cow.

 8 All the money that was -- basically, most of the

 9 money that was being derived from new home

10 construction was going into his income as opposed to

11 the 26-plus-year-old infrastructure that was -- that

12 is Rarity Bay.

13                 I also felt like under the way the

14 board was acting, that they were spending money from

15 the community without the community involvement.

16 And one of the motions that I wanted to put before

17 the community was to pass a resolution that said

18 that if anything cost more than $100,000, that all

19 of the residents in the community should have a

20 right to vote on that, and if 51 percent of the

21 community agreed that that was something they

22 wanted, then so be it, that's what we got to do.

23 But it should not be based on a handful of residents

24 or one or two squeaky wheels that we spend money

25 needlessly.
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 1       Q.        So did you send out emails and

 2 communications to the members that you were running

 3 for the board --

 4       A.        Yes, I did.

 5       Q.        -- in 2022?

 6       A.        Yes, I did.

 7       Q.        Okay.  And you stand by the

 8 statements in those emails?

 9       A.        Yes, I do.

10       Q.        All right.  How many members

11 approximately were running for the two board seats?

12       A.        At the time that I ran for the

13 board, there were eight board -- there were eight

14 community residents that were running for the board.

15 And under the judge's order, she appointed four to

16 be elected, or at least four, and I was one of the

17 four that was elected.

18       Q.        And that was based on the majority

19 vote of the membership?

20       A.        That is correct.

21       Q.        Did you send out information -- did

22 other people send out information in advance of the

23 election about your position on various issues?

24       A.        Yes.  We had a "Meet The Candidates"

25 presentation at the club, where each of the eight
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 1 candidates had a chance to stand up and say to the

 2 community residents exactly what we stood for,

 3 exactly what we liked to see done with the

 4 community.  And as a result of that, then the

 5 community voted.

 6       Q.        And what percentage of the vote did

 7 you get?

 8       A.        Almost 16 percent.  Fifteen point

 9 something.

10       Q.        And that was one of the top four?

11       A.        That was one of the top four, yes.

12       Q.        Did Michael Ayres run in that

13 election?

14       A.        Yes, he did.

15       Q.        What was his vote total?

16       A.        If you count all of his declarant

17 votes, he got a total of 6 percent.

18       Q.        All right.  Before you were elected

19 to the board, did you get any sort of emails from

20 Salem Pointe Capital, Michael Ayres?

21       A.        Yes, I received several emails from

22 Michael Ayres, because I started the Rarity Bay

23 News.

24       Q.        Okay.  What was that?

25       A.        In our community, the community has
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 1 been embroiled in lawsuits since it was purchased

 2 out of receivership.  At the time I started Rarity

 3 Bay News, we had multiple lawsuits, and the

 4 community board was not posting any information

 5 regarding any of these lawsuits on the association

 6 website.  So all of the information that people were

 7 hearing was just that.  It was hearsay.

 8       Q.        So what did the emails from

 9 Mr. Ayres or Salem Pointe Capital say?

10       A.        He started challenging me saying

11 that what I was saying was incorrect.  And all I was

12 doing was taking copies of court transcripts and

13 court documents and submitting a summary of those,

14 quoting the specific chapter and verse, aligning

15 them in the documents.  And I attached all of the

16 court documents in their totality to be emailed and

17 sent out, so anybody receiving my email and its

18 summary had a chance to read for themselves the

19 entire documentation.

20       Q.        And were you encouraged by Michael

21 Ayres to not send out that newsletter?

22       A.        Yes, I was.  We were threatened on

23 several occasions.

24       Q.        Do you and your wife belong to the

25 social club?
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 1       A.        Yes.  We are required to by our

 2 deed.

 3       Q.        All right.  Tell me about that.

 4 Have you traditionally used the social club from

 5 time to time with you and your wife?

 6       A.        Rarely.  Most of the time we would

 7 go pick up food, but on occasion we would.  If had

 8 friends or family in, we might take them up there

 9 for a meal.

10       Q.        Did something happen to your

11 membership after you were elected to the board?

12       A.        Yes.  I was immediately suspended.

13       Q.        By whom?

14       A.        By Michael Ayres, president of the

15 club.

16       Q.        Had you done anything with relation

17 to the club that was bad, like curse, like create a

18 disturbance or anything that would warrant being

19 suspended?

20       A.        No.

21       Q.        Is this the suspension letter?

22       A.        Yes, ma'am.

23       Q.        Have you continued to pay your dues

24 so you can remain in good standing?

25       A.        Yes.
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 1       Q.        Okay.  But you haven't been able to

 2 use the club since -- what is the date of this

 3 letter?

 4       A.        March the 5th.

 5       Q.        And it's a six-month suspension; is

 6 that right?

 7       A.        Correct.

 8       Q.        Were you ever given any explanation

 9 as to why you were suspended from the club and still

10 had to pay your dues?

11       A.        Yes.  We asked for a hearing with

12 the club on several occasions.  We finally did get

13 one, and when we got to the hearing, they submitted

14 to us an email that I had sent out a year earlier

15 that was basically one of my Rarity Bay News

16 articles explaining that if you live in Section 1

17 through 5 of our development, unless it was written

18 into your deed, you did not have to be a member of

19 the club.  If you lived in Phases 6 through 16,

20 because of the Sixth Amendment, you had to be a

21 member of the club.  And he threw that out as

22 justification for -- that it was damaging his

23 business.

24       Q.        Who is "he"?

25       A.        Michael Ayres.
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 1                 MS. DAVIS:  Okay.  I move to

 2       introduce this letter.  It's Exhibit H to our

 3       petition, the letter suspending him from the

 4       club.

 5                 THE COURT:  Let's get it marked, and

 6       then hand it up, please.

 7                 (Exhibit 5, 3/5/2022 Letter from

 8                 Michael Ayres, received into

 9                 evidence.)

10 BY MS. DAVIS:

11       Q.        And was your wife also suspended?

12       A.        Yes, she was.

13       Q.        Did she have anything to do with any

14 of these political issues in the community?

15       A.        None.  She just happens to live in

16 the same house with me.

17                 THE COURT:  She just what?

18                 THE WITNESS:  Happens to live in the

19       same house with me.

20                 THE COURT:  Give me a moment to read

21       this.

22                 MS. DAVIS:  Sure.

23                 (Brief pause.)

24                 THE WITNESS:  Your Honor?

25                 THE COURT:  Yes, sir.
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 1                 THE WITNESS:  As it relates to the

 2       suspension, I would like to point out too that

 3       every member of the committee for

 4       self-governance that has disagreed with

 5       Michael Ayres has subsequently received a

 6       similar letter to that, only in their letter

 7       he states clearly that they are not even

 8       allowed on club property or any property owned

 9       by the declarant.  So that's another twelve

10       families.

11 BY MS. DAVIS:

12       Q.        All right.  Are you asking the Court

13 as part of the temporary injunction to restore you

14 to the rights of the club pending the trial?

15       A.        Correct.

16       Q.        You would like to use what you're

17 having to pay for?

18       A.        Absolutely.  Either that or give me

19 back my $5,000 and cancel my monthly dues, and I'll

20 be fine with that too.

21       Q.        And as far as you know, was

22 everything you put in the email, that was printed

23 out to you when you were suspended, true?

24       A.        Everything that was in the email

25 that I sent out?
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 1       Q.        Yes.

 2       A.        It was true, yeah.  Everything that

 3 I sent out comes straight from the court documents.

 4       Q.        So you weren't spreading false

 5 rumors?

 6       A.        No, ma'am.

 7       Q.        All right.

 8       A.        I was relaying all the court

 9 records.

10       Q.        I'm going to show you a document and

11 see if you recognize it.  It's Exhibit D to our

12 petition.  It's an email from Michael Ayres, dated

13 February 22, 2022.  You are not listed as a

14 recipient of the email.

15       A.        (Inaudible.)

16                 (Witness reviewing document.)

17 BY MS. DAVIS:

18       Q.        Did you only see this after the

19 election?

20       A.        Yes, I did.  I didn't know anything

21 about it.

22       Q.        What was the date of the election?

23       A.        February 23rd.

24       Q.        Did you receive an email on

25 February 24th from Michael Ayres and the LLC?
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 1       A.        Yes, I did.

 2       Q.        Is this a copy of that email that's

 3 Exhibit E to our petition?

 4       A.        Yes, ma'am.

 5       Q.        Okay.  And what -- you don't have to

 6 read it.  What was the gist of the email?

 7       A.        The gist of the email was that he

 8 had decided that he was going to remove those board

 9 members that disagreed with him.

10       Q.        Were you identified by name?

11       A.        Uh, just on the "To" line.  He sent

12 it to everybody.  It was to -- the four members that

13 were elected by the community to serve on the board

14 are the four that he sent the note to.  He didn't

15 like the fact that the community voted them in.

16       Q.        Okay.  Did you take this, though, as

17 notice that you particularly were going to be

18 removed from the board?

19       A.        No, I did not.  It was a general,

20 and I suspected he was going to remove everybody.

21       Q.        Okay.  And he purported to have a

22 special-called meeting for March 1st; is that right?

23       A.        Yes.  But I want to say that at the

24 annual meeting, by our bylaws there is an

25 organizational meeting that is required and the
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 1 organizational meeting is when the board members

 2 elect their officers.  They decide who is going to

 3 work on what committees, et cetera.  It was

 4 announced at the annual meeting that that

 5 organizational meeting was going to be held on

 6 March 1st.

 7       Q.        At the same time?

 8       A.        At exactly the same time.  So he

 9 tried to highjack the organization meeting.

10                 MS. DAVIS:  I'd like to introduce

11       this email, February 24th, as the next

12       exhibit.

13                 THE COURT:  Is that No. 6?

14                 MS. DAVIS:  Six.

15                 (Exhibit 6, 2/24/2022 Email to RBCAI

16                 Board of Directors, received into

17                 evidence.)

18 BY MS. DAVIS:

19       Q.        Did you later have some other email

20 correspondence back and forth about what was going

21 to happen at that March 1 meeting?

22       A.        I don't remember.

23       Q.        Okay.  Did you ever get anything in

24 particular to you to tell you that your position was

25 up for removal at --



Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 67 

Gateway Court Reporting & Video, LLC 

 1       A.        No.

 2       Q.        -- the March 1st meeting?

 3       A.        No.

 4       Q.        Let's talk about that March 1st

 5 meeting.  You were in attendance; is that right?

 6       A.        Correct.

 7       Q.        Were all of the new board members

 8 there?

 9       A.        Correct.

10       Q.        Did Michael Ayres at that meeting

11 purport to remove you from the board on behalf of

12 the LLC?

13       A.        Yes.  We held our organizational

14 meeting, and each of our officers elected in our

15 committee were elected or selected, and Chuck

16 Porter, who was then president of the board, allowed

17 Michael Ayres to speak.  He gave him time to speak,

18 and at that time is when he announced that he was

19 removing Crystal Pate and I from the board.

20       Q.        Did you protest that you had not had

21 adequate notice?

22       A.        Yes, I did.  And I also protested he

23 didn't have a right to do it because it was a

24 conflict of Tennessee law.  And I printed out a copy

25 of some of the information you have talked about
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 1 here today and handed it to him as well as all of

 2 the board members.  And as a result of that, the

 3 board voted at that time to seek outside counsel to

 4 determine whether or not he had the right to do that

 5 based on Tennessee law.

 6       Q.        Were you asked at this meeting by

 7 Michael Ayres whether or not you would agree to

 8 abide by the governing documents?

 9       A.        Yes, I was.

10       Q.        What was your response?

11       A.        Yes.

12                 Kind of crazy not to if you're going

13 to be on the board.

14       Q.        Right.

15                 So we heard some argument earlier

16 that somehow you and Crystal Pate said you would

17 not.

18       A.        No, that is not correct.  Crystal

19 Pate abstained from voting because she challenged

20 what he was doing.  I said I would abide by the

21 rules.

22       Q.        Okay.  And that was -- you were

23 nevertheless taken off the board that day?

24       A.        Well, I was actually taken off on

25 March 5th, because after that board meeting, the



Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 69 

Gateway Court Reporting & Video, LLC 

 1 board adjourned, and then all of a sudden there was

 2 a called meeting by the board that we knew nothing

 3 about whatsoever, and on March 5 at that board

 4 meeting, it was simply announced that we were being

 5 removed.  And in between that, we learned after the

 6 fact that there were several conversations, emails,

 7 and intimidation by board members, who basically

 8 were told if they didn't adhere to the board rules

 9 and regulations as they were written, that they

10 would be personally liable.  They would not be

11 covered by the D&O insurance and that they could

12 lose -- in one case, he told the board member he

13 could lose his pension with Exxon Mobile.

14       Q.        So at some subsequent meeting what

15 did the board do as far as your and Crystal Pate's

16 positions on the board?

17       A.        They simply announced we were

18 removed, period.

19       Q.        Okay.  And was that based on any

20 vote by the board, or what was that based on?

21       A.        I have no idea.

22       Q.        All right.  Do you have -- we

23 attached to our petition some minutes from the

24 March 1, 2022 meeting.  There's two sets.  The first

25 was sent on March 2nd.  Do you recognize either of
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 1 those as the minutes from that meeting, or both of

 2 those?

 3       A.        This is the meeting -- these are the

 4 notes from the March 1 meeting that were

 5 deliberately ignored in total by the board at the

 6 3/5 meeting, because in the 3/1 meeting, because of

 7 a perceived conflict of interest with Kevin Stevens

 8 representing both the declarant and the board, we

 9 felt like that was a strong conflict of interest and

10 had a major impact on the legal decisions that he

11 was offering in the community, and we voted to

12 remove Kevin Stevens as the representative for the

13 community.  And as you can see here, it was only one

14 nay vote out of eight.

15       Q.        Was that vote later recognized?

16       A.        No.

17       Q.        What happened?

18       A.        We don't know.  It's like it never

19 happened.  It's like March 1 never happened.  They

20 just all of a sudden called the meeting on March 5th

21 and started all over again.

22       Q.        Were you invited after that time to

23 board meetings as a director?

24       A.        After the March 5th meeting?

25       Q.        Yes.
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 1       A.        No.

 2       Q.        Was Crystal Pate?

 3       A.        No.

 4       Q.        Did you still attend board meetings

 5 from time to time?

 6       A.        Yes.

 7       Q.        Did some other people also resign

 8 after the situation with you and Crystal Pate?

 9       A.        Yes.  That's correct.  On March 5th,

10 Bob Mundle, who was one of the newly elected board

11 members, stood up and said what Michael Ayres was

12 trying to do was wrong and that he was effectively

13 resigning unless Michael Ayres would come up and

14 explain to everybody why I and Crystal were being

15 removed.  And at the end of the meeting, Chuck

16 Porter also resigned from the meeting.

17       Q.        So how many board members were left

18 at that point?

19       A.        When everything was said and done

20 after the March 5th, they were down to two board

21 members.  And they were Chad Story and Steve

22 Wholford.

23                 (Reporter requests clarification.)

24                 THE COURT:  Chad S-T-O-R-Y?

25                 THE WITNESS:  S-T-O-R-Y.
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 1                 THE COURT:  And Steve who?

 2                 THE WITNESS:  Wholford.

 3       W-H-O-L-F-O-R-D.

 4 BY MS. DAVIS:

 5       Q.        Have those individuals who remained

 6 on the board expressed any public disagreement with

 7 Michael Ayres?

 8       A.        Steve Wholford did.

 9       Q.        Okay.

10       A.        And it functioned for about two

11 months with just two people on the board, and then

12 they struck a compromise between Chad -- Chad Story

13 representing the views of the declarant.  Steve

14 Wholford representing the views of the community,

15 and they struck an agreement and agreed to put each

16 three people -- appoint three people to the board,

17 which split the board evenly with three for the

18 residents and three for the declarant.  And that's

19 where the board's tied up right now.

20       Q.        Is there an election coming up?

21       A.        August the 1st.

22                 THE COURT:  August the 1st?

23                 THE WITNESS:  August the 1st.

24                 MS. DAVIS:  Let's introduce this as

25       Exhibit F from our petition.  It's the two
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 1       sets of minutes from the March 1, 2022, board

 2       meeting.  Exhibit 7.

 3                 (Exhibit 7, 3/2/2022 Email to

 4                 Michael Frisbey, received into

 5                 evidence.)

 6                 THE COURT:  Give me a second to

 7       review those.

 8                 THE WITNESS:  That's just a piece --

 9                 THE COURT:  Hang on just a second

10       while I'm reading.  Okay.

11                 Let me ask a question just for

12       clarification in my mind.

13                 THE WITNESS:  Yes, ma'am.

14                 THE COURT:  It said in here it is

15       not intended to be a public meeting.  Does

16       this board act in private as well as in

17       public?

18                 THE WITNESS:  Ever since the

19       declarant has taken over the board, in control

20       of the board, most of the activities of the

21       board are held in executive session where

22       there are no notes, no copies, no information,

23       and nobody is present with the board.  And one

24       of the things that we as a community ought to

25       have a right is to hear the discussions of the
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 1       board, pro and con, listen to the arguments,

 2       and vote on whether or not we think they ought

 3       to do something or not do something.  It

 4       should not -- the only thing that should be

 5       done in executive session in my opinion and in

 6       the opinion of most residents in the community

 7       are if it has to do with a legal situation

 8       where people are named and you are trying to

 9       be private or if it is a personnel matter

10       where you are dealing with personnel that are

11       members of the support staff, management team

12       of the community.  Other than that, everything

13       ought to be in the open, ought to be in front

14       of the community.

15                 MS. DAVIS:  Your Honor, can I

16       continue?

17                 THE COURT:  No.  Let me finish

18       reading.

19                 MS. DAVIS:  Sure.

20                 (Brief pause.)

21                 THE COURT:  All right.  I see this

22       as minutes from the 1st, not the 5th.

23                 MS. DAVIS:  We don't have the 5th.

24                 THE COURT:  Okay.  I wrote that down

25       wrong.
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 1                 Okay.  Go ahead.

 2 BY MS. DAVIS:

 3       Q.        Was there an email sent out on

 4 April 11th of this year?

 5       A.        Yes.

 6       Q.        And what was that?

 7       A.        Michael Ayres sent out an email to

 8 the community where he was touting his investments

 9 in the community and why he should remain as

10 declarant.  And in that, on page 3, he cited that

11 his total investments in our community are $100,000

12 that he paid to the RBCAI over seven years, plus

13 $25,000 that he paid for new signage for our

14 community, and $50,000 for updating the front

15 entrance.  So by his own words, his total investment

16 in the community is $175,000 over seven years.  And

17 yet we've got almost 600 homes worth $800 million.

18 So you got a $175,000 investment driving

19 $800 million in home fees.

20                 And he also touts in this that he

21 has spent $1.75 million on the club.  I don't

22 disagree.  The club is his investment.  He owns the

23 club and he owns the golf course just like we own

24 our houses.  That's nothing more than maintenance

25 costs over seven years.  So I don't consider the
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 1 $1.75 million an investment in the community.  It's

 2 an investment in his business.  And then he goes on

 3 to state that he has spent over $1 million on

 4 frivolous and vindictive lawsuits.

 5       Q.        Is that his wording?

 6       A.        That's all of his wording.  And

 7 every one of the lawsuits that have been brought are

 8 because he violated his partnership agreement with

 9 Rarity Bay Partners.  They didn't -- they didn't

10 start the lawsuit; he did, by starting the action.

11 Or they are the results of the three voting lawsuits

12 that have been run against the RBCAI where he has

13 voted lots he did not own in one election.  That was

14 the 2019 election.  In another election with a legal

15 justification written by Kevin Stevens, Kevin said

16 that he had a right to vote 373 lots that were owned

17 by Rarity Bay Partners and that he should get five

18 votes for each of those 373 lots, which would have

19 given him 1865 votes.  And with those, he could have

20 outvoted everybody in the community, which is what

21 he had been doing all along anyway.

22                 And the last thing on that is Kevin

23 also wrote that he was going to -- that he

24 recommended allowing one vote each on the 373 lots.

25 That's a total of six votes on 373 lots that were
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 1 owned by Rarity Bay Partners.  So that was a second

 2 manipulated election.

 3       Q.        Okay.  So is the idea that was

 4 advanced in argument earlier that somehow it's been

 5 peace and harmony ever since the Sixth Amendment and

 6 the LLC came along -- you disagree with that,

 7 correct?

 8       A.        That's a total joke.

 9       Q.        Okay.  Did you get this email as an

10 association member?

11       A.        Yes, ma'am.  The whole community got

12 that.

13                 MS. DAVIS:  Okay.  We'll introduce

14       this as the next exhibit, email dated Monday,

15       April 11, 2022, to the community.

16                 (Exhibit 8, 4/11/2022 Email to

17                 Rarity Bay Residents, received into

18                 evidence.)

19 BY MS. DAVIS:

20       Q.        Do you contend that you're still on

21 the board?

22       A.        I believe I should be, yes, ma'am.

23       Q.        Okay.

24       A.        Because I believe he violated state

25 law.
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 1       Q.        All right.  And would you like to be

 2 back on the board and be placed on the board until

 3 at least the trial of this case?

 4       A.        Yes, ma'am.

 5       Q.        And why do you think that that's

 6 important that you not just get back on the board in

 7 a year or so when this case is tried but it be done

 8 now?  What is the reasoning for that?

 9       A.        Because there are multiple lawsuits

10 that are going to be heard by the judge,

11 Judge Bryant, in November about the status of our

12 community.  There are then another set of lawsuits

13 that are going to be heard by Judge Bryant in

14 January of 2023 about our community and RBCAI.  And

15 the residents of our community need to have

16 representation on the board.

17       Q.        Do you believe they have that now?

18       A.        No, ma'am.

19       Q.        Are you concerned what will happen

20 if the election -- if the community-minded members

21 are elected by the membership?

22       A.        Well, if community-minded members

23 are elected by the membership, I would almost bet

24 that Michael Ayres will then choose to throw them

25 off the board just like he did Crystal and I, and he
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 1 will keep doing that until he gets people on the

 2 board that are going to see things his way.

 3       Q.        Were you ever told why you were

 4 removed by LLC and Ayres from the board?

 5       A.        No.

 6       Q.        Okay.

 7       A.        I was asked on multiple occasions.

 8       Q.        Tell the judge by whom.

 9       A.        I was asked by myself at the

10 March 5th meeting.  I was asked by Bob Mundle.  He

11 called out Michael Ayres in front of the group and

12 asked Michael Ayres to explain why he removed us

13 from the board.  All Michael Ayres had to say is

14 "Everybody knows why," and turned around and walked

15 to the back of the room.

16       Q.        Is it your goal to stir trouble or

17 to cause disconsent in the community?

18       A.        No, ma'am.  My goal is to represent

19 the community.  And one of the things that I believe

20 the community should be doing is posting on its

21 website copies of all of the legal documents.  I

22 fought for that from the very beginning.  And so far

23 that has not been done.  Only a limited number of

24 lawsuits.  For example, Crystal Pate's lawsuit is

25 not posted on the board, only mine.  And neither are
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 1 the responses from Michael Ayres to me.  They are

 2 not posted on the lawsuit -- on the website.  The

 3 voting lawsuits are not posted on the website.  None

 4 of the three are posted.  The county -- the lawsuit

 5 between Bald Eagle Properties, Salem Pointe, and

 6 Rarity Bay Partners in Knox County is not posted on

 7 the lawsuit.

 8       Q.        On the website?

 9       A.        On the website.

10       Q.        Okay.  I believe we may have -- I

11 asked you if you recognized, see if we misspoke

12 about the date of that second board meeting.  I

13 think I had said March 5th.  Was I incorrect?

14       A.        No.  The second meeting -- it might

15 have been March 24th, but I'm not sure of that.

16       Q.        Okay.

17       A.        (Inaudible.)

18                 THE COURT:  Please don't just mumble

19       and read it, because your court reporter is

20       going crazy trying to figure out what to type

21       down.

22                 THE WITNESS:  Sorry.

23                 MS. DAVIS:  Your Honor, can I take

24       my jacket off?  I'm hot.

25                 THE COURT:  Sure.
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 1                 MS. DAVIS:  Thank you.

 2                 THE WITNESS:  That's correct, the

 3       date must have been the 21st.

 4 BY MS. DAVIS:

 5       Q.        Okay.  So is that then what we

 6 talked about occurred, then, what happened at that

 7 meeting?

 8       A.        That's correct.

 9       Q.        Was that the first board meeting

10 after the meeting on March 1st where you were told

11 you were removed?

12       A.        I think so.  Yes, ma'am.

13       Q.        Is this an email to the members

14 about what purportedly happened at that meeting?

15       A.        That was the main thing that was

16 sent out to the entire community.

17       Q.        Including you?

18       A.        Yes.

19                 MS. DAVIS:  I would like to

20       introduce that as the next exhibit.  Nine.

21                 (Exhibit 9, 3/24/2022 Email to

22                 Crystal Pate, received into

23                 evidence.)

24 BY MS. DAVIS:

25       Q.        So what are you asking the Court to
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 1 do here today?

 2       A.        I would ask the Court to cancel the

 3 August 1st election because Crystal Pate and I

 4 myself should be put back on the board.  We were

 5 duly elected by the community.  I would ask that

 6 Michael Ayres be sanctioned from voting lots he

 7 doesn't own in the future.  That's been adjudged.

 8 The judge has said that on multiple rulings.  I

 9 would ask that Jamie and I be reinstated to the

10 club, because what occurs in the community has

11 nothing to do with the club and, conversely, what

12 happens at the club has nothing to do with the

13 community.

14       Q.        Those are not a related entity?

15       A.        No.  He's tried to make them related

16 entities, but they're not.  They're his businesses.

17 And if he doesn't want to reinstate me to the club,

18 that's fine.  If he will give me my $5,000 back and

19 cancel our agreement, I will not walk in the club at

20 all.

21       Q.        Do you believe that the removal of

22 you and Crystal Pate was in the best interest of the

23 association or in the best interest of LLC?

24       A.        It was definitely in the best

25 interest of Michael Ayres.  That's the only person.
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 1 That's why he sent the same notice to everybody that

 2 was on the self-governance, telling them that they

 3 were no longer members of the club.  They had been

 4 suspended.  If you disagreed with him, that's

 5 retaliatory action.

 6       Q.        Okay.

 7       A.        And it's also intimidation because

 8 it's designed to intimidate the rest of the

 9 community to think, oh, gosh, I might get suspended

10 from the club as well.

11       Q.        Have you also received letters from

12 the LLC threatening you with a defamation lawsuit

13 for talking about this situation in the community?

14       A.        I received a letter from their

15 attorney telling me that I had to save all of my

16 emails, text messages, and electronic communication

17 pending further legal action against me for damages,

18 yes.

19       Q.        Did it say related to what?

20       A.        No, didn't give me a reason.  Didn't

21 tell me what happens, but that I would do it.

22                 MS. DAVIS:  Pass the witness, Your

23       Honor.

24                 THE COURT:  Cross?

25
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 1                   CROSS-EXAMINATION

 2 BY MR. HALE:

 3       Q.        Mr. Frisbey?

 4       A.        Good afternoon.

 5                 THE COURT:  And pull the microphone

 6       down just a little bit more.  Thank you.

 7 BY MR. HALE:

 8       Q.        One thing you said just a moment ago

 9 was that you were not told why you were removed from

10 the board.

11       A.        That's correct.

12       Q.        Is it not a fact that during the

13 course of the board meeting after Michael Ayres told

14 you and Crystal that you were removed from the

15 board, that it was because you were divisive in

16 creating discord in the community and the community

17 had to move on and the only way it was going to move

18 on is if the divisiveness stopped?

19       A.        No, I do not remember that.

20       Q.        But you didn't remember it?

21       A.        I got a recording I can bring in to

22 the Court and play it for you.  I don't think it was

23 said.

24       Q.        Well, but you're not swearing under

25 oath it was not said to you?
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 1       A.        I said, "I don't think it was said."

 2       Q.        The letter that you initially got is

 3 the notebook -- is there a notebook there in front

 4 of you?

 5       A.        (Indicating.)

 6       Q.        Yeah, open that up there if you

 7 would, sir.

 8                 MR. HALE:  May I approach, Your

 9       Honor?

10                 THE WITNESS:  What page?

11 BY MR. HALE:

12       Q.        Mr. Frisbey, I think what I'm

13 looking for is the very first notice letter that

14 Mr. Ayres sent.  And I believe it would be...

15       A.        I got three tabs.  One, two, and

16 three.

17       Q.        Three is your exhibits to your

18 complaint.  Let me flip down there just a minute.

19       A.        So turn to Tab 3.

20       Q.        Look at Tab 3, turn down to

21 Exhibit D.

22       A.        B?

23       Q.        D as in dog.

24       A.        Okay.

25                 THE COURT:  Do you know what it is?
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 1       It's hard to find.

 2                 MR. HALE:  It's the --

 3                 THE WITNESS:  D, I got it.

 4                 MR. HALE:  It's the February 22

 5       notice letter.

 6                 THE COURT:  Is that before or after

 7       the --

 8                 THE WITNESS:  That was the day

 9       before the election, Your Honor.

10                 THE COURT:  Hang on a second.  Is

11       that before or after the bylaws?  The bylaws

12       look like they are B.

13                 MR. HALE:  It would be after that.

14       It would be D.  There should be tabs in there.

15                 THE COURT:  Just a second.  Give me

16       a chance to catch up to you.

17                 MS. DAVIS:  What's the date of the

18       emails?

19                 THE WITNESS:  Exhibit B.

20                 MS. DAVIS:  Got it.

21 BY MR. HALE:

22       Q.        Now, this letter would have been

23 sent to the existing board members before the

24 election in which you were elected; is that correct?

25       A.        Yes.  It went to what I call the old
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 1 board.

 2       Q.        And he wouldn't have known to send

 3 it to you because you hadn't been elected yet,

 4 correct?

 5       A.        Correct.

 6       Q.        Then if you flip to the next page,

 7 Exhibit E, if I'm understanding you correctly,

 8 Exhibit E is the notice letter that you were sent on

 9 February 24 notifying you of the meeting on March 1

10 and the possibility that there being directors

11 removed at that meeting, correct?

12       A.        Correct.  It was sent to all four of

13 the people that were elected at the community

14 election on the 23rd.

15       Q.        Now, turn back, if you would, in

16 those papers --

17                 THE COURT:  Let's just be clear.

18       These are also already made exhibits.  But I

19       want to keep the record clear of what --

20                 MR. HALE:  They are.

21                 THE COURT:  -- they are.

22                 MS. DAVIS:  I'm not sure that I put

23       D into evidence because he didn't recognize

24       that it was sent to him.  I asked him that.

25                 THE COURT:  Yes.  But E --
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 1                 MS. DAVIS:  E is, yes.

 2                 THE COURT:  -- is the same thing.

 3                 MR. HALE:  As Exhibit 6.

 4                 THE COURT:  Yes, Exhibit 6.

 5                 All right.  Go ahead.

 6 BY MR. HALE:

 7       Q.        Now, if you would, sir, please go to

 8 the part of -- I guess it would be -- it would be

 9 after the exhibits.  If I can approach, I can show

10 you exactly where it is.

11       A.        Please do, because I'm lost.

12       Q.        I don't think it's been introduced

13 yet.  It would be -- it would be Exhibit 2 to our

14 response to your petition.  It's dated February 25.

15 You recognize that email?

16       A.        This was an email written by

17 Crystal -- or written to Crystal Pate.  I don't know

18 Mr. White.

19                 THE COURT:  Which document are we

20       looking at now?

21                 THE WITNESS:  It's got my name on

22       it.  It says to Michael Frisbey, Curtis

23       Crawford, Bob Mundle, Steve Wholford, Chad

24       Story --

25                 THE COURT:  Okay.  Stop.  Which
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 1       document are we looking at, Mr. Hale?

 2                 MR. HALE:  Let's do it this way.

 3                 THE COURT:  You've given me this

 4       notebook.  If you can just tell me which

 5       document it is in here.  Is it one of the ones

 6       provided?

 7                 MR. HALE:  Yes, it is.

 8                 THE COURT:  Do you know which one it

 9       is?

10                 MR. HALE:  It's Exhibit 2 to our

11       response.

12                 THE COURT:  Okay.

13                 MR. HALE:  In the numbered 3.

14                 THE COURT:  Marked with A's and B's.

15                 MR. HALE:  Mine are marked -- the

16       responses are marked with numbers.  The

17       actual -- yeah, it would be right there.

18                 THE COURT:  All right.  Exhibit 2.

19                 MR. HALE:  Yes, ma'am.

20                 THE COURT:  All right.

21                 MR. HALE:  So that's been marked as

22       Exhibit 10.

23                 (Exhibit 10, 2/25/2022 Email from

24                 Salem Pointe, received into

25                 evidence.)
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 1                 THE COURT:  I don't need it.

 2                 MS. DAVIS:  Can I see it?

 3 BY MR. HALE:

 4       Q.        My question to you is, as you look

 5 at Exhibit 2 -- it's an email addressed to you.  And

 6 my question is, did you -- have you seen that email,

 7 and did you get that email, or do you not remember

 8 it?

 9       A.        I don't know Patrick White.  So I

10 don't know why I would have gotten -- I mean, my

11 name is on it.  I'm not disputing that it's an

12 email.

13                 THE COURT:  Is this your correct

14       email address?

15                 THE WITNESS:  Yeah, it's my correct

16       email, but it says here, Judge, "Critical

17       questions that demand answers Mr. White."  I

18       don't know a Mr. White, nor do I know --

19 BY MR. HALE:

20       Q.        I'm not asking you about the

21 content.  All I'm asking you about, Mr. Frisbey, is

22 did you get this email?

23       A.        I don't remember.  I may have.

24       Q.        Well, maybe it will refresh your

25 memory if you look down at Item No. 2, where it
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 1 says -- No. 2.

 2       A.        "Are you Patrick White named in the

 3 attached regarding Judge Bryant's court?"

 4       Q.        I'm asking you the -- start with

 5 "the plan."

 6       A.        "The plan," okay.

 7                 THE COURT:  Wait.  Now you lost me

 8       on that one, "the plan."

 9                 MR. HALE:  It's about three lines

10       below Item 2, "the plan."

11                 THE COURT:  Okay.

12 BY MR. HALE:

13       Q.        If you'll read that.

14       A.        (Reading:)

15               "The plan:  All board members will be

16               consulted on March 1st at 11:00 a.m.

17               as to their desire to continue serving

18               on the board, and how honest the

19               answers are to these questions will be

20               a determining factor."  Okay.

21       Q.        Read on.

22       A.        (Reading:)

23               "If past performance is indicative of

24               future results, then I do not have

25               high hopes specifically for
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 1               Mr. Frisbey or Ms. Pate.  No more

 2               deceit will be tolerated in a

 3               leadership position on the board.

 4               There are too many good people's

 5               expectations and livelihoods at stake

 6               for myopic self-serving agendas to

 7               survive any further."

 8       Q.        Does reading that refresh your

 9 memory that you got that?

10       A.        No.

11       Q.        Are you denying that you got it?

12       A.        I'm saying I don't remember getting

13 it because I don't know Mr. White.

14       Q.        Well, your name is in there, isn't

15 it?

16       A.        I'm not disputing it.  I said if he

17 sent it to me, I probably got it, but I don't

18 remember it.

19       Q.        The meeting that followed up that

20 February 25th email and the earlier ones we talked

21 about, the March 1 meeting, was an organizational

22 meeting of your board, where the new board members

23 and the old board members were to go.  Is that

24 correct?

25       A.        Correct.
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 1                 Announced at the annual meeting.

 2       Q.        Had you ever been to one of the

 3 organizational meetings before of the board?

 4       A.        I don't think so.

 5       Q.        So you don't know how they normally

 6 had conducted those meetings?

 7       A.        Yes, I do know, because I was told

 8 by some of the previous board members what occurred

 9 at them.

10       Q.        So you were told by somebody.

11 That's called hearsay.

12       A.        Yes.

13       Q.        You can't talk about that.

14       A.        Right.

15       Q.        But the question is, you didn't

16 witness any of those meetings in the past, did you?

17       A.        No.  But our charter says what the

18 purpose of the organizational meeting is supposed to

19 be.

20       Q.        My question is, did you ever attend

21 one?

22       A.        I don't think so.  I don't remember.

23       Q.        You attended this one, though.

24       A.        Yes.  I was on the board.

25       Q.        And do you remember who presided at
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 1 that meeting?

 2       A.        We elected officers, and Chuck

 3 Porter was elected president, and he presided at the

 4 meetings.

 5       Q.        Were any of the outgoing board

 6 members there?

 7       A.        Some were in the audience.

 8                 THE COURT:  I'm sorry.  I couldn't

 9       understand what you just said.

10                 THE WITNESS:  Some were in the

11       audience.

12 BY MR. HALE:

13       Q.        And my question to you is about that

14 meeting.  Did you understand that historically that

15 meeting had been a meeting between the new and the

16 old board members where they transitioned the work

17 of the old board members to new board members and

18 that it was generally never an open meeting?

19       A.        Yes and no.  Yes, I am aware that

20 that's what the organizational meeting is, and no,

21 because our charter and bylaws all say we're

22 supposed to have open meetings.  And that obviously

23 should have been an open meeting and was announced

24 at the annual meeting, so therefore, it was assumed

25 to be an open meeting.
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 1       Q.        Assumed by you?

 2       A.        I think assumed by anybody in the

 3 community.

 4       Q.        Did -- did you --

 5       A.        A lot of people attended.

 6       Q.        Did you send out emails to people in

 7 the community telling them about this organizational

 8 meeting and encouraging them to come?

 9       A.        I may have.  I don't remember.

10       Q.        If I'm understanding your answers

11 correctly, your position would be that only as it

12 relates to litigation should a board of directors of

13 a non-for profit -- they should never have any kind

14 of closed meetings where they talk about delicate

15 things possibly or where they're not making

16 decisions; they're just transitioning the work?

17       A.        Like I said, my opinion, my opinion

18 is that in a community in a nonprofit organization,

19 where you've got 600 families with hundreds of

20 thousand dollars' worth of homes, those board

21 members are supposed to be elected by the community,

22 not appointed.  And as such, unless it is of a legal

23 nature and therefore bound by a confidentiality

24 agreement or it is something dealing with personnel,

25 it should be open.  All of our meetings should be
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 1 open to the community.  That's the people they

 2 represent.  If the meetings aren't open, how are the

 3 residents going to know whether the board members

 4 are voting the way they want them to vote?  That's

 5 common sense.

 6       Q.        Well, this is an organizational

 7 meeting, and I think you have already agreed with me

 8 this organizational meeting historically was a

 9 closed meeting.

10       A.        No, sir.  I don't remember that.  I

11 mean, our charter and bylaws say all of our meetings

12 are open.

13       Q.        But you just admitted to me a minute

14 ago that historically these organizational meetings

15 had been only between the board members coming and

16 going and transitioning work.

17       A.        No.  I said that yes, I was aware

18 that they were organizational meetings where the two

19 boards got together.  I never said that they were

20 closed meetings.

21       Q.        Well, the record did --

22       A.        Let's read the record back.  If I

23 did, I misspoke.  I apologize.  I'll correct it now.

24       Q.        But the point is that you didn't --

25 you don't -- let's assume for a minute that the
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 1 board had an organizational meeting that time of

 2 year where they transitioned work from old board to

 3 new board.  And they thought that was the best way

 4 to handle that.  You disagree with that; is that

 5 right?

 6       A.        If it's just in a business meeting,

 7 where they're electing their officers and deciding

 8 who is going to be on what committee, should be an

 9 open meeting.

10       Q.        I'm saying, you are telling me you

11 disagree with having that meeting as a closed

12 meeting even if that's been the history of Rarity

13 Bay?

14       A.        Yes, I would disagree with that.

15       Q.        Okay.

16       A.        Because it represents a community

17 meeting.

18       Q.        So you're not too interested in how

19 things have been done in the past that have worked

20 well for Rarity Bay, correct?

21       A.        They haven't worked well for Rarity

22 Bay, or we wouldn't be involved in all the lawsuits

23 that we're involved in, and there wouldn't be over

24 almost 600 people that signed a petition on

25 self-governance if everybody thought things were
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 1 going well.

 2       Q.        Well, let's talk about the lawsuits,

 3 then.  You want to talk about those.  The original

 4 lawsuit that was filed --

 5       A.        What's the original lawsuit?  Catch

 6 me up.

 7       Q.        You know all about it.

 8                 MS. DAVIS:  There are a lot of

 9       lawsuits.  Can you identify which one you're

10       asking him about?

11                 MR. HALE:  I will.

12                 MS. DAVIS:  Okay.

13 BY MR. HALE:

14       Q.        Do you know what started all of

15 this?  Do you have any idea?

16                 MS. DAVIS:  Objection.  I have no

17       idea.

18                 THE COURT:  I'm not sure what you

19       mean "this," so would you please be more

20       specific.

21                 MR. HALE:  Well, these lawsuits that

22       we're talking about.

23                 THE COURT:  Which lawsuits?

24                 THE WITNESS:  Which lawsuit?

25



Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 99 

Gateway Court Reporting & Video, LLC 

 1 BY MR. HALE:

 2       Q.        The original one.

 3       A.        Tell me what the original lawsuit

 4 was about, and I'll try to answer your question.

 5       Q.        It has to do with the declarant

 6 rights and how the LLC came to have those declarant

 7 rights.  Does that help you?

 8       A.        So it was the lawsuit -- I'm just

 9 asking you a question.  So was it the lawsuit filed

10 by Rarity Bay Partners saying they should have had

11 the -- or at least shared the declarant rights with

12 Michael Ayres?  Is that what you're referring to

13 with the original lawsuit?

14       Q.        Exactly.

15       A.        Yes, I'm aware of that lawsuit.

16       Q.        So do you have any idea what the

17 Court has ruled with respect to who bought the

18 declarant rights?

19       A.        Yes, I do.

20       Q.        In 2015?

21       A.        Yes, I do.

22       Q.        What has the Court ruled on that?

23       A.        The Court ruled that Michael Ayres

24 acquired the development right -- or the declarant

25 rights.
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 1       Q.        Do you have any reason to disagree

 2 with that?

 3       A.        That's what the Court ruled.

 4       Q.        Is there any reason that in some of

 5 your articles involving the Rarity Bay Times, as you

 6 call it, that you suggest that Michael Ayres or the

 7 LLC received the declarant rights from the holdings

 8 partnership?

 9       A.        That was a part of the arguments

10 that was made by Rarity Bay Partners is that the

11 declarant rights were supposed to be shared, and the

12 Court ruled against them.  So the Court ruled

13 against them.  Mike Ayers is the declarant and has

14 the declarant right.

15       Q.        If that's the case, why would you

16 put in your Rarity Bay News -- why wouldn't you just

17 explain what actually happened rather than what the

18 arguments of Rarity Bay Partners were about it, that

19 they failed to --

20                 MS. DAVIS:  Objection.  Irrelevance,

21       Your Honor.

22                 THE WITNESS:  Show me what you're

23       reading.  I have no idea what you're reading.

24                 THE COURT:  Mr. Frisbey, when

25       somebody says the words "I object" --
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 1                 THE WITNESS:  Oh, I'm sorry.  I

 2       didn't hear it.

 3                 THE COURT:  And I'm going to ask

 4       them to say it loudly.  Then that means

 5       everyone stops talking until I hear from the

 6       person that's objecting.

 7                 THE WITNESS:  I'm sorry.  I didn't

 8       hear it.

 9                 THE COURT:  Objection?

10                 MS. DAVIS:  Objection as to

11       relevance of what was in a newsletter.

12                 THE COURT:  Relevance, Mr. Hale?

13                 MR. HALE:  The relevance is there

14       are lots of communications in which

15       Mr. Frisbey has sent out in the neighborhood

16       that are not accurate, but they are sent to

17       put the LLC in the worst possible light.  One

18       of them suggests that somehow Mr. Ayres,

19       through the LLC, did not originally acquire

20       the declarant rights from the receiver.

21       Somehow --

22                 THE COURT:  Tell me the relevance of

23       all of that.

24                 MR. HALE:  It has to do with why

25       Mr. Ayres eliminated this position from the
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 1       board.  Because it was spreading information

 2       that was very complicated and he didn't know

 3       what he was spreading.  I guess that's the way

 4       I would say that.

 5                 THE COURT:  So you're arguing that

 6       it goes to for cause.

 7                 MR. HALE:  No.  I agree there

 8       doesn't have to be cause.  But there seems to

 9       be a need to show what the facts are that are

10       going on out there, because we hadn't had any

11       ability to have a trial and we hadn't had the

12       ability to --

13                 THE COURT:  Whoa, whoa, whoa.  Don't

14       tell me you haven't had the ability to have a

15       trial.  I've been the one trying to make this

16       thing try for years.  You can have an ability

17       to have a trial any six months that are out

18       there.  So because you all haven't gotten it

19       ready or whatever's happened, COVID,

20       everything else that's been an excuse.  I

21       don't want the public to think I haven't been

22       able to give you a trial date, because I have.

23                 MR. HALE:  And I didn't intend to

24       suggest that you -- it had to do with you.

25       You didn't withdraw from the case and cause a
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 1       90 day --

 2                 THE COURT:  No, sir.  I didn't

 3       create COVID.  I didn't create any of these

 4       problems.  And you all have got trial dates.

 5                 So the question is, do we need to go

 6       into all of this when it's her burden to prove

 7       that he has been kicked off the board, and

 8       because of that there's a basis for her to get

 9       an injunction?

10                 MR. HALE:  Our position is he could

11       be put off for cause or without cause.

12                 THE COURT:  All right, then the line

13       of questions you're asking him are irrelevant

14       about what he wrote in a newsletter.

15                 MR. HALE:  That's the ruling?

16                 THE COURT:  Yes.

17 BY MR. HALE:

18       Q.        Mr. Frisbey, what is the --

19 testified that you were also a member of the RBHOO.

20       A.        RBHOO, homeowners association?

21       Q.        What is that?  Why would you have

22 something within the homeowners that already exists?

23       A.        Because it serves a completely

24 different purpose than the RBCAI.  The RBCAI handles

25 the payments and they take in all of the income that
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 1 arrives in the community from the assessments, and

 2 they pay out the bills for maintaining the

 3 infrastructure and things that are needed around the

 4 community.  There was not a lot of involvement by

 5 the community when the declarant came in on things

 6 that the community were interested in.  RBHOO -- and

 7 I may be incorrect when I say this, but there are

 8 members of RBHOO here that can correct me if I say

 9 it wrong.  RBHOO was started to represent the

10 interest of the community, to do surveys, to do --

11 share things of interest in the community, to do

12 things that the board was not doing.  And I was a

13 member of RBHOO for two terms.

14       Q.        Okay.

15       A.        Example being RBHOO right now just

16 had a meeting where they tried to educate the

17 community on all of the governing documents because

18 they are so confusing.  So there were several

19 presentations done going through all of the

20 governing documents, going all the way back when

21 Tellico Lake was created.

22       Q.        Okay.  This is not the

23 self-governance group, is it?

24       A.        No.

25       Q.        That's a totally different group?
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 1       A.        Totally different group.

 2       Q.        And are you a part of that group?

 3       A.        Yes.

 4       Q.        And --

 5                 (Brief interruption.)

 6                 THE COURT:  You lose it on two, not

 7       one.  I'm talking to the phone that just went

 8       off back there again.

 9                 Mr. Hale, why do they only go off

10       when you're talking?

11                 MS. CAFFEY-KNIGHT:  I thought I had

12       it off.  I'm sorry.  It's off.

13                 MR. HALE:  I'm a magnet.

14                 MS. CAFFEY-KNIGHT:  I apologize,

15       Counsel.

16                 THE COURT:  Go ahead, Mr. Hale.

17 BY MR. HALE:

18       Q.        I forgot where I was now.

19       A.        You were asking if I was a member of

20 self-governance.

21       Q.        And you said, yes, you were.

22       A.        I am.

23       Q.        And --

24                 THE COURT:  What committee is that

25       from?  Is that part of HOO or CAI?
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 1                 THE WITNESS:  No, ma'am.  It's an

 2       organization that simply started as a group of

 3       residents who were very unhappy over the way

 4       the community was being handled and over the

 5       dictatorial position that the declarant had

 6       taken on the multitude of issues and felt like

 7       that we needed to become sufficiently

 8       governing because you've got -- as you know,

 9       you've got LLC on one side wanting to be the

10       declarant, and you've got Rarity Bay

11       Properties on the other side wanting to be the

12       declarant, and they are mutually opposing

13       positions on that.  And there's a lot of

14       conversation, and it's just that because I've

15       seen no proof one way or the other, but

16       there's a lot of conversations that Rarity Bay

17       Partners becomes the declarant, that they are

18       going to be bringing in cheap, inexpensive

19       homes into the community.  And the LLC's

20       position is, oh, I've got to remain the

21       declarant because I'm protecting you from all

22       of the lawsuits that Rarity Bay Properties

23       will hold against you as they try to gain

24       control of the design review board.  And if

25       the community can get rid of the declarant
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 1       rights from both parties, it then takes a

 2       67 percent vote of the entire community to

 3       change any of the guidelines in the building,

 4       and therefore, the community is protected from

 5       LLC, RBP, XYZ, or anybody else that might

 6       acquire the declarant rights down the road.

 7       It's the best alternative to protecting the

 8       community.

 9 BY MR. HALE:

10       Q.        You now understand that the

11 declarant rights were purchased by the LLC in the

12 first instance when you received them, correct?

13       A.        Right.  I do.  I saw the assessment

14 of the declarant rights, and I think they were

15 purchased for a dollar.

16       Q.        Where did you see that?

17       A.        It was in the receivership papers

18 where the assessment was done -- an appraisal was

19 done as a part of the court-ordered receivership.

20       Q.        And your testimony here today is

21 that you think they bought those rights for a

22 dollar?

23       A.        I'm simply saying that the appraisal

24 that was done at the time that the thing was bought

25 out of receivership lists those, list the value of
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 1 the declarant rights at one dollar.

 2       Q.        Are you testifying on the basis of

 3 something you had seen with your own eyes?

 4       A.        Yes, I am.

 5       Q.        Or testifying about something

 6 somebody told you?

 7       A.        No.  I have physically seen it.

 8 It's highlighted in red on the page that I have got

 9 at home.

10       Q.        If Michael Ayres paid a lot more

11 money than that, you wouldn't know that, would you?

12       A.        I would not know that.

13       Q.        Let me ask you, if you had bought a

14 golf course, country club, all the assets related to

15 it, if you had done that, and you had bought the

16 declarant rights to go with them, and you were going

17 to make a place for your family to earn a living,

18 would it not bother you that people were not the

19 least bit concerned about taking away part of what

20 you had bought?

21                 MS. DAVIS:  Objection, Your Honor.

22                 THE COURT:  The basis?

23                 MS. DAVIS:  Relevance of what he

24       thinks about that situation.

25                 THE COURT:  Mr. Hale?
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 1                 MR. HALE:  Well, this witness has --

 2       in Exhibit No. 1 to our response has made it

 3       clear his whole role in life is to do away

 4       with Michael Ayres and the declarant rights,

 5       and I'm just trying to figure out if he really

 6       thinks that's fair under the circumstances

 7       that Michael Ayres bought those rights.

 8                 THE COURT:  I think for today's

 9       purposes that's not relevant, and you can

10       certainly explore that during the deposition.

11                 MR. HALE:  Okay.

12 BY MR. HALE:

13       Q.        Did you submit some questions about

14 the design review board to the LLC?

15       A.        Yes, I did.  Four questions.

16       Q.        If I'm remembering correctly, J.R.

17 Young, the club manager, wrote you back and answered

18 those questions.  Do you remember that?

19       A.        I wrote the original email to the

20 board, not to J.R.  J.R. is not a member of the

21 board.  So J.R.'s email was an opinion.  I was

22 asking specifically our city board members the

23 status of those questions.

24       Q.        You understand that the board of the

25 association has very little, if anything, to do with
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 1 the design review board, correct?

 2       A.        I understand that's how it is

 3 currently managed.  But Resolutions 14 and 28

 4 clearly give the RBCAI the authority to administer

 5 and control and manage the design review board, and

 6 the RBCAI's insurance indemnifies the design review

 7 board and the people on it because it's a part of

 8 the community.  And the fact that it indemnifies

 9 them says that we ought to have the ability to get

10 insight into how the DRB is managed.  And a real

11 world example of that is, all of the moneys --

12 anytime somebody builds a new house in Rarity Bay,

13 they have to pay on average $13,000 upfront in

14 deposits, and they'll get most of that money back

15 when they were issued a COC for their house.  That

16 money is not paid to the CAI.  That money is paid to

17 a private separate company called Premier Resort

18 Management.  Now, I have been in business for a long

19 time and I own my own business, and that scares the

20 hell out of me.

21                 THE COURT:  Let's not use profanity

22       in court.

23                 THE WITNESS:  I'm sorry.  That

24       scares me because if anything happens and

25       Premier Resort Management for any reason goes
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 1       out of business, those 70 homeowners that paid

 2       their deposit to Premier Resort Management, a

 3       part of the CAI, is going to come looking to

 4       the CAI to get paid back their deposit.  And

 5       that scares me, because that potentially is a

 6       huge liability for the community.  And good

 7       fiduciary responsibility says, number one,

 8       that money should go into an escrow account.

 9 BY MR. HALE:

10       Q.        And how do you know it's not in

11 escrow?

12       A.        I don't.  I'm saying.

13       Q.        Well, I figured you didn't.

14       A.        No, I don't.  But the CAI ought to

15 be able to see the total amount of money that's in

16 that escrow account.  They ought to be able to have

17 a listing of who paid what in the way of a deposit

18 so that they know what is expected to be paid back.

19 Just basic financial fiduciary visibility.  And I

20 sent the four questions to the board specifically

21 asking about those questions.

22       Q.        And what started all of this is I

23 asked if you heard back from J.R. Young in response

24 to that?

25       A.        I did.
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 1       Q.        You hadn't said yes or no.

 2       A.        I think I did.

 3       Q.        My question to you is, did you put

 4 what he responded in the Rarity Bay News?

 5       A.        No, because --

 6                 MS. DAVIS:  Objection to relevance,

 7       Your Honor.

 8                 THE COURT:  Relevance, Mr. Hale?

 9                 MR. HALE:  Still trying to

10       demonstrate a couple of things, that we have a

11       divisive situation that is -- warrants some

12       work on the part of my client.

13                 THE WITNESS:  We have a divisive

14       situation --

15                 THE COURT:  I --

16 BY MR. HALE:

17       Q.        Just wait.

18                 THE COURT:  The question really to

19       me is mostly a legal question, is should this

20       Court put Mr. Frisbey back on the board or say

21       that he was improperly removed from the board

22       under the standard right today of -- I guess

23       it's immediate and irreparable harm for an

24       injunction.  So you're going into for cause

25       again, which we all have agreed is not the
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 1       issue.

 2                 MR. HALE:  Okay.

 3 BY MR. HALE:

 4       Q.        Do you know, Mr. Frisbey, who the --

 5 are you acquainted with the people that are now on

 6 the board?

 7       A.        Yes.

 8       Q.        I was interested in your answer

 9 where you said they came up with a compromise, and

10 there was one board member picked three people, and

11 the other board member picked three people, so there

12 would be even between -- what was the two camps you

13 called it?

14       A.        Between those that support the

15 declarant and those that support self-governance in

16 the community.

17       Q.        So you don't have faith in this

18 group going forward that they can manage the affairs

19 of the board without you?

20       A.        If you have six people and all of

21 the votes end in a 3-3 tie, nothing gets done.  You

22 need a majority one way or the other.

23       Q.        Have we had any indication that that

24 has been the case?

25       A.        Yes.
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 1       Q.        We have?

 2       A.        Yes.

 3       Q.        There has been a vote on the board

 4 since those three people were added to each side.

 5 You're telling me there has been a vote and there

 6 has been ties.

 7       A.        The vice president even made a

 8 comment.  Chad Story made a comment that he was

 9 tired of having a tie on all of the topics that the

10 board was doing, and we needed the election to

11 resolve it.

12       Q.        You think you would be able to

13 bring -- if you were put back on there, you would be

14 able to bring about consensus, or would you be one

15 of the self-governance people?

16       A.        I'm going to represent the

17 community.

18       Q.        I'm going to ask you to -- based on

19 your own personal first-hand knowledge, what do you

20 think that the declarant has done that is harmful to

21 the community that you think should be eliminated?

22       A.        Okay.  He has --

23                 MS. DAVIS:  Objection to relevance.

24                 THE COURT:  Relevance today?

25                 MR. HALE:  I'll withdraw the
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 1       question.

 2                 THE COURT:  All right.

 3 BY MR. HALE:

 4       Q.        Have you attended board meetings of

 5 the association board?  I think you said you bought

 6 your property there in 2014.

 7       A.        Correct.

 8       Q.        Did you attend the board meetings

 9 prior to being elected to the board?

10       A.        Yes.

11       Q.        All of the time, part of the time,

12 or --

13       A.        I try to attend most of them.

14 Because I think it's important as a member of the

15 community that you are involved in the community and

16 know what's going on.

17       Q.        Okay.

18       A.        It's our money.

19                 MR. HALE:  Okay.  I don't think I

20       have anything further.

21                 THE COURT:  Okay.

22                 Anything else from the community

23       association?

24                 MR. STEVENS:  Very briefly, Your

25       Honor.
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 1                   CROSS-EXAMINATION

 2 BY MR. STEVENS:

 3       Q.        Obviously, this lawsuit pertains to

 4 certain declarant rights regarding the right of the

 5 declarant to remove members of the board, correct?

 6       A.        Correct.

 7       Q.        Okay.  Aside from declarant rights,

 8 there also is a lawsuit that pertains to voting

 9 allocation, counting of votes, who gets what votes

10 in election, correct?

11       A.        Correct.

12       Q.        Now, aside from those issues, which

13 the Court will rule on from a legal perspective

14 ultimately -- you understand that?

15       A.        Uh-huh.

16       Q.        Yes?

17                 Can you point to any specific vote

18 or decision of the board of directors in the seven

19 years that you were in Rarity Bay that was wrong,

20 improper, or violated its fiduciary responsibility?

21       A.        Yes.  I think by simply allowing

22 Michael Ayres to vote lots he did not own is

23 damaging to the community.

24       Q.        That goes right back to what I

25 talked about in the lawsuits that the Court is going
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 1 to resolve who gets what votes.  So I asked you to

 2 exclude that.  I want to talk about a vote where

 3 they spent money, they allocated money, they changed

 4 the common area, they changed the sewers.

 5       A.        Yes.

 6       Q.        Can you point to a specific vote or

 7 decision of the board in the seven years you've been

 8 in the community that was wrong --

 9       A.        Yes.

10       Q.        -- because you didn't include any in

11 your complaint?

12       A.        Yes.

13       Q.        So if you didn't allege it in your

14 complaint, what can you point to today?

15       A.        Specifically, the legal action where

16 the RBCAI filed an action against Rarity Bay

17 Partners for their assessments.

18       Q.        Again, that's getting back to a

19 legal decision the Court is going to make.  I want

20 to talk about something that is factually wrong or

21 improper or outside of their authority.

22       A.        The board voted to do that action.

23       Q.        I understand you disagree with that.

24       A.        Well, the board voted to do that

25 action when they knew full well, according to the
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 1 Sixth Amendment, by their own wording, Michael Ayres

 2 is -- excuse me, Rarity Bay Partners is exempt from

 3 paying assessments from May of -- or March of 2015

 4 until March or May of 2025.

 5       Q.        I'm not arguing any of the legal

 6 issues that this Court is going to decide.  I'm

 7 asking you about a specific decision that you can

 8 point to where they put in new street signs, where

 9 they changed the parameters of a common area, or

10 they put a new entrance in.  What have they done in

11 the ordinary course of business in the seven years

12 that you have been there that you can point to that

13 this board, current board, or past board did wrong

14 or illegally outside of the issues this Court is

15 going to decide?

16       A.        I'm trying to answer your question

17 if you will give me a chance.  The community is

18 going to spend, has spent, and is about to spend

19 more money, hundreds of thousand dollars in legal

20 fees defending this situation.  Their decision --

21                 MR. STEVENS:  Your Honor, with

22       respect, he's not answering.

23                 THE COURT:  He's telling you -- he's

24       answering what he thinks was inappropriate.

25
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 1 BY MR. STEVENS:

 2       Q.        So the bottom line is, other than

 3 lawsuits, which you disagree with, your own

 4 position, you didn't allege a specific instance of

 5 board misconduct, correct?

 6       A.        Misconduct?

 7                 MS. DAVIS:  Objection.  It isn't

 8       about board misconduct.

 9                 MR. STEVENS:  Well, it's very

10       relevant --

11                 MS. DAVIS:  You don't have to sue

12       the board because they think they did

13       something wrong.

14                 MR. STEVENS:  It's very relevant to

15       the point that he's alleging some irreparable

16       injury may occur in the next few months before

17       an election.

18                 THE COURT:  You can ask him about

19       that, but not about anything that's in the

20       past when he's not even been on the board.

21 BY MR. STEVENS:

22       Q.        So what irreparable injury did you

23 expect the board will cause -- the current board,

24 without you sitting on it, will cause between now

25 and the time this judge rules at trial?
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 1       A.        Two things could occur.  Number one,

 2 they could decide to vote for a pavilion, which has

 3 been wanted by the declarant for two years.  They

 4 already spent money on a design for it, and yet that

 5 has never come up for a vote by the entire

 6 community.  The community -- if they are going to

 7 spend -- my position, if they're going to spend more

 8 than $100,000 on any amenity, new or old, unless

 9 it's maintenance, that should come before a vote of

10 the entire community.  And if the entire community

11 votes 51 percent, yes, that they want it, done deal.

12 But if they don't, you don't spend the money.

13                 They did that when they put in the

14 walkways.  The walkways are great except for the

15 fact that it was done based on a very small number

16 of people in the community wanting it.  It never

17 went out to the entire community for a vote.

18       Q.        So the only way that the community

19 can avoid that risk -- the six members of the board,

20 the only way they can avoid that risk is to have you

21 back there to stop it?  Is that it?

22       A.        I didn't say that.  I didn't say

23 that.

24                 MR. STEVENS:  That's all I have,

25       Your Honor.
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 1                 MS. DAVIS:  I think he had two.  He

 2       didn't have a chance to complete it.  He said

 3       he had two and was only allowed to talk about

 4       one.

 5                 THE COURT:  You can go ahead and ask

 6       him on redirect.

 7                 REDIRECT EXAMINATION

 8 BY MS. DAVIS:

 9       Q.        Mr. Frisbey, what was the second

10 thing that you were going to talk about as far as

11 what would happen if you're not put back on the

12 board?

13       A.        The pavilion is one.  I think that

14 they will try to shove that through.

15                 The second thing that I am very

16 concerned about is they may try to put it on golf

17 course property or property owned by the declarant,

18 and we will have another situation just like we do

19 with the community service agreement, where the

20 board voted to put a maintenance shed on property

21 that was not owned by them.  It was owned by the

22 declarant.  And so he's got an annual rent off of

23 that building.  If the community is going to spend

24 its money on a maintenance shed or on a pavilion or

25 anything else, it needs to be on property that is
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 1 owned by the community.  We don't need to be

 2 building annuities for anybody.

 3       Q.        Do you think that the voters who

 4 voted for you have any role in it than you being

 5 back on the board or being recognized as still being

 6 on the board?

 7       A.        Absolutely.

 8       Q.        How is that?

 9       A.        I think they voted for me because of

10 the positions that I've taken on things, like

11 wanting to pass a resolution that says the board

12 must have 51 percent vote of the community before

13 they spend more than $100,000 on any new assessment.

14       Q.        Are you unique in that position?

15       A.        Yes, ma'am.

16       Q.        So any of the people who would be

17 otherwise elected wouldn't represent that point of

18 view necessarily?

19       A.        I don't know the answer to that.  I

20 was the only one at the board meeting on the Meet

21 The Candidates night that supported it.

22       Q.        Okay.

23       A.        Another position that I took was

24 that Resolutions 14 and 28 give us the ability to

25 have some level of control over the DRB.  I think
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 1 that the CAI should require if -- number one, I

 2 think that the deposit should go to CAI and not a

 3 third party, an independent private party that could

 4 go belly up at any point in time.

 5       Q.        So that's an issue that you would --

 6       A.        Absolutely.

 7       Q.        -- have in the next year?

 8       A.        Yes.  Absolutely.

 9       Q.        Okay.  Is there also concern that

10 anyone who has similar viewpoints to you would be

11 similarly removed by the declarant or purportedly

12 removed by the declarant?

13       A.        Absolutely.

14                 MS. DAVIS:  Nothing further.

15                 THE COURT:  All right.  Recross?

16                  RECROSS-EXAMINATION

17 BY MR. HALE:

18       Q.        Are you aware of any plan to build

19 the pavilion anytime in the foreseeable future?

20       A.        I have no idea.  I don't know.  They

21 got plans being drawn up.  They spent $5,000 of the

22 community's money drawing up plans for a pavilion.

23       Q.        So you don't know if it's going to

24 be built.  Do you know if there's any talk about it

25 being on the golf course property, or is that just



Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 124 

Gateway Court Reporting & Video, LLC 

 1 speculation on your part?

 2       A.        There was talk about it.  But my

 3 point is not just whether or not -- my point is any

 4 amenity that the community builds should be on

 5 community property and any new amenity that the

 6 community builds should be voted on and approved

 7 only if 51 percent of the residents want it.

 8       Q.        So if you can lease property for

 9 less than you can buy it to build a pavilion, you're

10 better off, wouldn't you say?

11                 I mean, you don't know whether or

12 not leasing from the country club would be a good

13 deal or a bad deal.  It might be a good deal, right?

14       A.        Just as a general principle, I don't

15 believe that you build anything on leased property

16 if you plan to own it.

17                 MR. HALE:  Nothing further.

18                  RECROSS-EXAMINATION

19 BY MR. STEVENS:

20       Q.        Just to follow up on specifically

21 what I asked.  You said that the board voted to

22 spend $5,000 to design a potential pavilion; is that

23 correct?

24       A.        I think it was $5,000.

25       Q.        Have you seen that design?
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 1       A.        No, I have not.

 2       Q.        Has the board voted to build a

 3 pavilion?

 4       A.        Not to my knowledge.  Of course, I

 5 don't know what happens in executive session.

 6       Q.        Have you seen anything on an agenda

 7 relative to building a pavilion?

 8       A.        Yeah.  It's been asked at several

 9 board meetings what's the status of it.

10       Q.        Aside from allocating $5,000 to

11 review a potential design, there's no -- to your

12 knowledge, no vote scheduled or no imminent vote

13 scheduled relative to building a pavilion, is there?

14       A.        To my knowledge, no.

15                 MR. STEVENS:  Thank you.

16                 MS. DAVIS:  Nothing further, Your

17       Honor, for this witness.

18                 THE COURT:  All right.  You may step

19       down.

20                 MS. DAVIS:  Can we take a short

21       bathroom break?

22                 THE COURT:  Sure, let me know when

23       you're ready.

24                 (Whereupon, a recess took place from

25                 3:00 p.m. until 3:10 p.m.)
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 1                 THE COURT:  Okay.

 2                 MS. DAVIS:  Call Rick Hoban.

 3                 THE COURT:  Give me a second.  I've

 4       lost one of my sheets.  Here it is.

 5                 All right.  Go ahead.

 6                   RICHARD E. HOBAN,

 7     having been duly sworn, testified as follows:

 8                  DIRECT EXAMINATION

 9 BY MS. DAVIS:

10       Q.        Please state your name.

11       A.        Richard Edward Hoban.

12       Q.        And what's your --

13                 THE COURT:  Spell your last name,

14       please.

15       A.        H-O-B-A-N.  I live at 681 Sandpiper

16 Drive, Vonore, Tennessee 37885.

17       Q.        Is that in the Rarity Bay community?

18       A.        Yes, ma'am.

19       Q.        How long have you lived there?

20       A.        Since January of 2013.

21       Q.        Do you live there with anybody else?

22       A.        My significant other.

23       Q.        Okay.  And have you had any roles in

24 the community association at Rarity Bay?

25       A.        I have not.
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 1       Q.        Do you have any role in what's been

 2 called RBHOO?

 3       A.        I'm the president of RBHOO, and last

 4 year I was vice president of RBHOO, one of the

 5 largest organizations outside of the CAI of Rarity

 6 Bay that provides committee structure as well as

 7 provides activities and such to the community,

 8 provides information out to the community,

 9 et cetera.

10       Q.        Has Mike Frisbey been a member of

11 RBHOO at the time that you've been on the board?

12       A.        Mike Frisbey was in there for just a

13 little bit of time, yes, a couple of months.

14       Q.        And then have you taken it upon

15 yourself to do a lot of study and research about the

16 community association of Rarity Bay?

17       A.        I have.

18       Q.        Have you attended over time a number

19 of different meetings?

20       A.        I have.

21       Q.        All right.  What has your experience

22 been with the organizational board meetings over

23 time?

24       A.        So from 2004 to 2014, the

25 organizational meetings have been open to everybody.
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 1 All of them have been documented.  Regular business

 2 conduct, whatever you want to call it, has been

 3 going on at those board meetings.  It started in

 4 2015, when Michael Ayres took over the community

 5 organizational board meetings, no minutes have been

 6 taken or anything.  In the back of the CAC are

 7 minute books that document all the minutes that have

 8 happened within Rarity Bay.  Each one of those from

 9 2004 to 2014 are in six-inch binders with very

10 detailed minutes taken from 2015 to 2021.

11                 THE COURT:  Hold on a second.  Of

12       all meetings or just the organizational?

13                 THE WITNESS:  All meetings.

14                 From 2015 to 2021, those binders are

15       kept in the front of the CAC in about a

16       one-inch binder with about a third full.  Very

17       little information provided in any of the

18       minutes of what happened in the board.  Most

19       stuff has been done in executive session.

20 BY MS. DAVIS:

21       Q.        Did you go to the organizational

22 meeting this year?

23       A.        I did.

24       Q.        And tell the Court what you observed

25 as far as what happened with Mike Frisbey.
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 1       A.        At that organizational meeting,

 2 which like Mike said was announced at the annual

 3 meeting.  The first part of the meeting, elected

 4 officers.

 5       Q.        Is that normal?

 6       A.        That's normal, yeah.  The second

 7 part of the meeting they went through, and Chuck,

 8 who was elected president, gave Mike the opportunity

 9 to talk, and Mike asked each individual board

10 member --

11       Q.        Michael?

12       A.        Michael.  I'm sorry.  The LLC,

13 Michael Ayres, asked each individual board member if

14 they had received the email that he sent.  And as

15 they went through talking about that, a couple of

16 them objected.  Crystal objected.  Steve Wholford

17 objected, said he didn't have time to look at it, I

18 believe.  And Mike Frisbey objected.

19       Q.        Was Mike Frisbey asked about whether

20 or not he would abide by the organizational

21 documents?

22       A.        I believe he was.

23       Q.        All right.  What did he answer?

24       A.        He answered in the affirmative.

25       Q.        And what happened as far as what was
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 1 done next by the LLC?

 2       A.        The LLC then decided that he was

 3 going to remove Crystal and remove Mike.  There was

 4 some discussion around the board.  Somebody made a

 5 motion to keep them on the board.  That motion

 6 passed.  Then also made a motion I believe to seek

 7 outside counsel, outside of Kevin Stevens, because

 8 they thought Kevin had a conflict of interest

 9 because he did work for Michael as well as the

10 board, and that motion passed.

11       Q.        Did that happen?  Did they get

12 independent counsel?

13       A.        My understanding is they did.

14       Q.        They did?

15       A.        Well, one board member did, yes.

16       Q.        Did the board get --

17       A.        The board did not from what I

18 understand.

19       Q.        All right.  And what about the board

20 vote to not recognize the removal of Crystal Pate?

21       A.        That happened, yes.

22       Q.        Okay.  Did that subsequently get

23 overturned?

24       A.        My understanding, from what I've

25 read, is --
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 1                 MR. HALE:  I object, Your Honor.  I

 2       try not to object, but this seems to be going

 3       outside of his knowledge.  He doesn't seem to

 4       tell us how he knows these things.

 5                 THE COURT:  Sustained.

 6                 MS. DAVIS:  Very well.

 7 BY MS. DAVIS:

 8       Q.        Was there any discussion at the

 9 organizational meeting -- which was on March 1st of

10 this year?

11       A.        Yes.

12       Q.        All right.  Any discussion by

13 Michael Ayres for the LLC as to why Ms. Pate and

14 Mr. Frisbey were being removed?

15       A.        Not to my knowledge.

16       Q.        What is RBHOO's position about

17 governance by the members versus continuing control?

18                 MR. HALE:  Objection.  Relevance.

19                 THE COURT:  Relevance.

20                 MS. DAVIS:  Just establishing, Your

21       Honor, that this is not just Mike Frisbey out

22       there acting on his own; that there are a lot

23       of people who support his positions in trying

24       to challenge the declarant; and that there are

25       a large number of these people in the
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 1       community and their voice is not being heard.

 2                 THE COURT:  I sustain at this point.

 3                 MS. DAVIS:  Okay.

 4 BY MS. DAVIS:

 5       Q.        Do you, as a member of the community

 6 association, have concerns if Mike Frisbey is not

 7 put back on the board?

 8       A.        I do.

 9       Q.        What is that?

10       A.        There's a few of them.  A couple of

11 them have to do with Resolutions 14 and

12 Resolution 28.  Resolution 28, we talked about a

13 little bit earlier, requires the CAC to hold the

14 deposits for construction.  Right now, as Mike said

15 earlier, those deposits are held by Premier Resort

16 Management, a separate company that is not under any

17 kind of control of the CAC or the CAI.

18       Q.        Why do you think that the board

19 without Mike Frisbey would allow that to continue?

20       A.        Because it was brought up earlier,

21 last year, that they tried to do votes to rescind

22 Resolution 14 and Resolution 28.  And that vote was

23 not to occur because it was going to have to be done

24 by email, and Crystal Pate objected.

25       Q.        All right.  So that was the first
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 1 concern.  What's another concern?

 2       A.        The second concern is Resolution 14,

 3 which was duly signed by the declarant, gave control

 4 of the DRB to the RBCAI board.

 5       Q.        And is that happening?

 6       A.        That has not happened.

 7       Q.        Is that something that Mike you

 8 think would look out for?

 9       A.        I think Mike would look out for it.

10 I think when --

11                 THE COURT:  Okay, let's go back.

12       For the record, this is not alphabet soup.

13       Resolution 14 means what?

14                 THE WITNESS:  Resolution 14 -- so

15       Resolution 14 was passed in 2012, signed by

16       the then-declarant Sterling Owen, who

17       basically gave control of the DRB.

18                 THE COURT:  The design review board.

19                 THE WITNESS:  To the RBCAI board and

20       allowed them to name the members to that

21       board.  It was signed by the declarant.  It

22       was duly recorded as Resolution 14.

23                 At that same time, if the judge

24       remembers, the board was controlled by the

25       declarant.  The declarant appointed members to
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 1       the board, which you ruled earlier, a year

 2       ago, that all board members had to be voted

 3       in.

 4                 Resolution 28 was approved in 2015,

 5       which created an escrow account under the CAI

 6       to hold construction deposits.

 7 BY MS. DAVIS:

 8       Q.        And what is the concern with that?

 9       A.        The concern for that is in the

10 charter of the organization, it indemnifies the DRB,

11 all DRB members.  It indemnifies somebody has to

12 have some control over it.  Also, in the bylaws, it

13 says that the association is charged with overseeing

14 of the DRB.

15       Q.        Is that happening now?

16       A.        That is not happening now.  There is

17 no view into the DRB at all from the CAI.  And with

18 all of the construction that's going on, it's

19 anticipated that there could be upwards of five

20 hundred to three-quarters of a million dollars in

21 construction deposits that's being held by a company

22 that the association has no view into.  And

23 therefore, if something were to happen, the CAI

24 would be responsible for those deposits.

25       Q.        And has any member of the current
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 1 board been concerned similarly with that issue,

 2 bringing it up?

 3       A.        I don't know that answer.

 4       Q.        Okay.  Why do you think that Mike

 5 Frisbey is particularly situated to address that

 6 issue on the board?

 7       A.        I think the board with Mike on it

 8 would challenge other members of the board to see

 9 those things through and challenge our lawyer.  I

10 think our lawyer for the CAI has not -- has not done

11 a good job.  Sorry.  I mean, with the 2019 election,

12 the 2020, the 2022, some of the things that have

13 gone on have not been best served for our community

14 in my opinion.  So I think Mike and other members of

15 the board believe that as well.  That's why during

16 the March 1st organizational meeting we voted, first

17 of all, to remove Kevin as our lawyer and to seek

18 outside counsel to see if it was legitimate to

19 remove two board members.

20                 MR. HALE:  Your Honor, I don't think

21       he's on the board.  I don't know if he knows

22       what happened exactly.  But I'm objecting on

23       the basis that he hasn't established a

24       foundation of where he knows these things

25       from.
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 1                 MS. DAVIS:  He was at the meeting.

 2       He testified he went to the meeting.

 3                 THE COURT:  Just ask the client.

 4       Ask him -- ask the witness the question.

 5 BY MS. DAVIS:

 6       Q.        Were you at the meeting when that

 7 occurred?

 8       A.        I was at the meeting, yes.

 9                 THE COURT:  Okay.

10 BY MS. DAVIS:

11       Q.        All right.  And you said you have

12 attended a number of association meetings over the

13 past --

14       A.        Oh, yes.  Yeah.

15       Q.        -- what, eight or nine years?

16       A.        Yes.

17       Q.        Okay.  Have you seen a pattern of

18 what happens to board members who disagree with

19 Michael Ayres and the LLC?

20       A.        I have not seen that up until this

21 point because I don't believe anybody has disagreed

22 with the LLC up to this point.

23       Q.        Did you observe that happening,

24 however, dealing with Crystal Pate and Mike Frisbey?

25       A.        I have.
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 1       Q.        Okay.  What was that?  Why did they

 2 get kicked off the board, that you saw, at that

 3 meeting?

 4       A.        There was no reason why they were

 5 kicked off at that meeting.  One meeting I was at, I

 6 don't remember which one it was, Mike had said that

 7 Crystal continued to disagree with the board on some

 8 issues and did not sign the minutes of the board

 9 meetings.

10       Q.        Okay.  But Mike hadn't had a chance

11 to serve yet?

12       A.        Correct.

13       Q.        Other than a day; is that right?

14       A.        Correct.

15       Q.        All right.  Was what -- did you find

16 objectionable any material being disseminated to the

17 community?

18       A.        I did not.  Mike provided ample

19 documentation on everything he said.

20                 THE COURT:  When you say "Mike,"

21       would you use Mr. Frisbey?  Because I don't

22       want anybody to confuse Mike Frisbey and Mike

23       Ayres.

24                 THE WITNESS:  Right.

25                 THE COURT:  Okay.
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 1                 THE WITNESS:  Mr. Frisbey would

 2       state something, and then he would put a

 3       snippet in of what was actually from the court

 4       documents themselves to back up whatever

 5       argument he was trying to make.

 6 BY MS. DAVIS:

 7       Q.        Are there any other concerns you

 8 have about community issues that would occur between

 9 now and when we have a trial when you would like to

10 have Mike Frisbey on the board, or have we covered

11 those?

12       A.        We covered the two main ones.  I

13 think some of the other ones -- yeah, that's fine.

14 That's primarily it.  My thing is, basically follow

15 the governing documents.  I know they're hard to

16 follow, but just follow them.

17       Q.        Where they are consistent with law?

18       A.        Correct.

19                 MS. DAVIS:  Pass the witness.

20                 THE COURT:  Cross?

21                 MR. HALE:  No questions.

22                 THE COURT:  Anything else?

23                 MR. STEVENS:  Just very briefly.

24                   CROSS-EXAMINATION

25
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 1 BY MR. STEVENS:

 2       Q.        Mr. Hoban, have you ever had a

 3 dispute with the association board of directors of

 4 the design review board?

 5       A.        Absolutely.

 6       Q.        Have you ever threatened to sue the

 7 association design review board, board of directors?

 8       A.        Absolutely.

 9       Q.        Did you retain counsel to write a

10 demand letter threatening to sue them?

11       A.        I wouldn't call it a "demand

12 letter," but yes.

13       Q.        Who was your counsel?

14       A.        Heather.

15                 THE COURT:  I don't know who Heather

16       is.

17 BY MR. STEVENS:

18       Q.        Ms. Anderson.

19       A.        Ms. Anderson.

20       Q.        And wasn't the dispute that you had

21 with the board of directors and design review board

22 related to approving a pool slide that came off your

23 dock?

24       A.        No.

25       Q.        What was the dispute?
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 1       A.        The dispute was on my dock to begin

 2 with, Kevin.  The dispute --

 3                 THE COURT:  It's "Mr. Stevens."

 4                 THE WITNESS:  Sorry.  So that was

 5       the original dispute was on the dock itself,

 6       not going through the dock that was approved

 7       by TVA.

 8 BY MR. STEVENS:

 9       Q.        I don't want to belabor the point.

10       A.        That's fine.

11       Q.        But you have threatened to sue the

12 board, the design review board based upon your dock,

13 correct?

14       A.        Correct, over the illegal actions of

15 the declarant and the board.

16                 MR. STEVENS:  That's all.  Thank

17       you.

18                 THE COURT:  Anything else?

19                 MS. DAVIS:  Not from this witness,

20       Your Honor.

21                 THE COURT:  You may step down.

22                 MS. DAVIS:  Michael Ayres as an

23       adverse witness.

24                   MICHAEL D. AYRES,

25     having been duly sworn, testified as follows:
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 1                  DIRECT EXAMINATION

 2 BY MS. DAVIS:

 3       Q.        Your name is Michael Ayres; is that

 4 right?

 5       A.        Michael David Ayres.

 6                 THE COURT:  Mr. Ayres, scoot up to

 7       the microphone, please.

 8                 THE WITNESS:  Michael David Ayres.

 9       I have an uncle named Mike and a cousin named

10       Michael, and we're all confused in

11       East Tennessee.  David, please.

12 BY MS. DAVIS:

13       Q.        You go by David?

14       A.        Michael David.

15       Q.        Michael David.  Okay.  All right.

16                 Mr. Ayres, what position do you hold

17 in relation to any entity at Rarity Bay?

18       A.        In relation to any entity?

19       Q.        Yeah, like Salem Pointe.

20       A.        Salem Pointe Capital, LLC?

21       Q.        Yes.  What's your relationship?

22       A.        The managing member and the majority

23 stakeholder.

24       Q.        Are there other entities involved,

25 for example, with the country club?
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 1       A.        Salem Pointe Capital, LLC is the

 2 flagship entity that also owns and does a d/b/a as

 3 Rarity Bay Country Club.

 4       Q.        Are those separate organizations or

 5 the same?

 6       A.        They're the same.

 7       Q.        Do you now or have you ever held any

 8 positions with the community association?

 9       A.        I have.

10       Q.        What did you do for the community

11 association as far as being on the board committee's

12 offices?

13       A.        I was on it for about six years.

14 And I was vice president I think the whole time.

15 And the infrastructure committee, the marketing

16 committee.  I was on the -- well, there was a couple

17 more I can't think of right now.

18       Q.        Were you ever elected by the members

19 to serve on the board?

20       A.        Technically, yes.  When the first

21 ballot came out, there was only enough people to run

22 the board that there was available for the

23 positions.

24       Q.        What year was that?

25       A.        I think it was 2017.
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 1       Q.        Okay.  So you're saying --

 2       A.        2016.

 3       Q.        You got that kind of by default, is

 4 that right?  There was nobody else running?

 5       A.        By design, I think by the nominating

 6 committee at the time.

 7                 THE STENOGRAPHER:  I'm sorry, can

 8       you turn this way?

 9                 THE COURT:  He said, "By design from

10       the nominating committee at the time."

11                 THE WITNESS:  And forgive me if

12       I'm -- I can't turn my neck to the right.

13                 THE COURT:  Okay.  You don't have to

14       look at her.  You should look at me.  I'm the

15       one that's deciding all of this.

16 BY MS. DAVIS:

17       Q.        Very good.  All right.

18                 You most recently ran for the board,

19 as I understand it, in February of 2022, correct?

20       A.        That's correct.

21       Q.        And you did not win.

22       A.        Thankfully.

23       Q.        All right.  Did you, at the meeting

24 on March 1 of this year, purport to remove Mike

25 Frisbey and Crystal Pate from the board of directors
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 1 after they had been elected by the members?

 2       A.        They were removed on March 1st,

 3 correct.

 4       Q.        Why?

 5       A.        There is a lot of evidence that were

 6 submitted as exhibits in our response that would be

 7 a long time to read through, but I can do that.

 8                 THE COURT:  I'm sorry, I couldn't

 9       understand you.

10                 THE WITNESS:  The exhibits that were

11       submitted as a part of our response are quite

12       lengthy.  And I can read through them if you

13       would like.

14                 THE COURT:  No, I don't need you to

15       read to me.  But she asked you why you did it,

16       and I think she's entitled to an answer

17       without saying, "Read 150 pages of documents."

18                 THE WITNESS:  Sure.

19                 The short answer is since perhaps

20       March of 2021, there -- maybe April, there

21       have been a series of emails that have come

22       out from Mr. Frisbey to the community

23       detailing what he purports are his information

24       about myself, my family, my businesses that

25       weren't true.  And there's also been a
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 1       concerted effort with Ms. Frisbey and Ms. Pate

 2       to enact the battle plan of the hostile

 3       takeover Partners is trying to put on the

 4       community.

 5 BY MS. DAVIS:

 6       Q.        Were the members aware of the

 7 positions on those issues when the election happened

 8 in February of 2022 when they were elected and you

 9 were not?

10       A.        I do not understand that question.

11       Q.        Okay.  Was the membership aware that

12 Ms. Pate and Mr. Frisbey intended to have a battle

13 plan, as you called it, to challenge the declarant

14 rights?

15       A.        I think several were.  There's an

16 email in particular where Mr. Frisbey is talking to

17 some people in this room saying I just got off the

18 phone with Crystal; then he goes into Michael is

19 about bankrupt, and we need to -- the judge is going

20 to overturn his declarant rights in January of 2022.

21 We need to put together a group and try to get the

22 country club.  He's about done.  Several things that

23 are inaccurate and causing damage to reputation and

24 business.  And we actually have people moving out of

25 the community based on the stuff that's going on.
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 1 Specifically, Mr. Frisbey and Ms. Pate trying to

 2 gaslight everybody.

 3       Q.        All right.  But the members were

 4 aware of these communications that you're

 5 complaining about, and they voted Ms. Pate and

 6 Mr. Frisbey into office and did not vote you into

 7 office, correct, in February of 2022?

 8       A.        Well, ironically the --

 9       Q.        Just answer my question.

10       A.        Well, I don't know if they were --

11 when you say members that voted, my mind goes to the

12 votes that got them over the top, which were 360

13 votes of the Partners, who don't pay any dues on

14 anything and have exemptions.

15       Q.        Well, they got a lot more votes than

16 just the Partners votes, did they not?

17       A.        If you subtract 360 votes from some

18 of the winners, like Ms. Pate or Mr. Frisbey, and

19 the community's spoken for Mike, and I had a problem

20 with that.

21       Q.        Well, how many votes did you vote on

22 behalf of different entities and different lots?

23       A.        In 2022?

24       Q.        Yeah.

25       A.        How many were available, 115 or
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 1 something?

 2       Q.        Well, I believe Mr. Frisbey had 631

 3 votes.

 4       A.        How many did I vote or how many

 5 did --

 6       Q.        Yeah, how many did you vote?

 7                 You're saying that Partners voted

 8 some large number of votes.  How many did you vote?

 9       A.        I voted about 115, I think.

10       Q.        Okay.  And you voted for yourself?

11       A.        Yeah.

12       Q.        Okay.  And you still lost even

13 though you had 115?

14       A.        I thought twice about it, but yes.

15       Q.        Okay.  And you think Partners had

16 how many, 360 votes; is that what you said?

17       A.        I believe the record will show that

18 they had what they had.  That's the neighborhood I

19 believe -- that was available at the time.

20       Q.        Okay.  So even if I take that as

21 true and they voted for Mr. Frisbey and he had 631

22 votes, then he independently got approximately 300

23 votes over and above what the Partners voted, right?

24       A.        If that's the math.

25       Q.        Okay.  So why couldn't the members
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 1 not evaluate these issues, like, you know, if they

 2 want to challenge declarant rights, they want to

 3 talk about different things in the community that

 4 are contrary to the declarant, why couldn't the

 5 members not make that decision and instead you make

 6 that decision for them?

 7       A.        It's really not the members

 8 speaking.  There's alter ego stuff going on that --

 9 the partnership really wants to take over Rarity

10 Bay.  They want to build what they want to build,

11 and they don't really care what it does to property

12 values, what it does to the individuals that live

13 there long term.  And I did not think that this is

14 something that I could stand by and let happen.

15       Q.        So the member -- how many individual

16 members are there in Rarity Bay who own homes, who

17 are not you, Salem Pointe Capital, and not Partners,

18 who are individuals who own homes?  Do you know,

19 approximately?

20                 THE COURT:  I'm sorry, will you

21       restate that question?

22 BY MS. DAVIS:

23       Q.        How many people, like houses with

24 people --

25                 THE COURT:  How many houses or how
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 1       many people?

 2 BY MS. DAVIS:

 3       Q.        How many votes.  How many votes are

 4 there that are not Partners and are not LLC?

 5       A.        Probably a thousand.

 6       Q.        Okay.  Did they get a say, then?

 7                 Did the thousand people who bought

 8 an expensive home in Rarity Bay have a say, or are

 9 they just supposed to default to what you thought

10 was fair?

11       A.        Well, according to, I guess you put

12 math, maybe 30 percent.

13       Q.        So do you then take into account at

14 all that the votes of the members that voted in --

15 over and above what Partners voted, voted in the

16 board members Crystal Pate and Mike Frisbey, who you

17 removed?

18       A.        I do not understand the question.

19       Q.        Okay.  Why -- why do you not count

20 the wishes of those members?

21       A.        The ones who have been organized to

22 help enact an agenda for some other organization, I

23 have a problem with that.

24       Q.        The ones who voted for Crystal Pate

25 and Mike Frisbey, knowing what their positions were.
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 1       A.        They did not know fully what their

 2 positions were.  There are people in this room

 3 earlier, I don't know if they're still here, I can't

 4 turn around, that wanted their name off the petition

 5 they signed.  They got represented to the Court that

 6 they were part of the 550, once they realized what

 7 was going on, and that this was not about something

 8 they were pitched.

 9       Q.        All right.  Well --

10       A.        The bill of goods was that, hey,

11 this is going to be something that we want to talk

12 about and do amicably, and then it turned into a

13 hostile takeover situation, which is not good for

14 anybody.

15       Q.        So you have all the emails for the

16 members.  I've seen an email that was introduced

17 into evidence, right?

18       A.        I have all the emails of the

19 members?  I don't know what that means.

20       Q.        Do you have email addresses for the

21 members of the association?

22       A.        Like board members?

23       Q.        No.  Members.  Members.  The

24 association has members who own lots.

25       A.        Yes.
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 1       Q.        You do.

 2       A.        Yes.

 3       Q.        Okay.  So could you have

 4 disseminated this information to them before the

 5 election about why you think Mr. Frisbey and

 6 Ms. Pate are bad board members?

 7       A.        When you are getting legal advice in

 8 the middle of very intense litigation, you are not

 9 encouraged to tell everything you know all the time.

10       Q.        So you could have done it, but you

11 elected not to for personal reasons?

12       A.        For legal reasons.

13       Q.        All right.  So the reasons that you

14 have purported to remove Ms. Pate and Mr. Frisbey is

15 because they were contrary to the declarant rights?

16       A.        No.

17       Q.        Okay.

18       A.        The divisiveness that they were

19 causing in the community is -- was escalating.

20 Mr. Frisbey started sending out his emails to the

21 general public mid-2021.  The self-governance group

22 started to organize and meet in the community

23 activity center starting maybe June, July of 2021.

24 And along the last year, things were escalating,

25 escalating, escalating, and now it includes people
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 1 getting in each other's faces and disqualifications

 2 and people refusing to come to the club, and some of

 3 the people that believe in the self-governance don't

 4 stop soliciting them for money, don't -- get in your

 5 face, won't leave the guests alone.  I get

 6 approached all the time by the majority of the

 7 community, the other thousand that didn't sign on

 8 with what they're trying to make people buy into,

 9 that they cannot be around them anymore.  And it's

10 causing such divisiveness that people are moving out

11 of the community because of it, and I had to put a

12 stop to it somehow.

13       Q.        So you are not going to allow

14 anybody on the board who doesn't agree with the

15 declarant's positions?

16       A.        Ms. Pate was on the board for an

17 entire year with me.

18       Q.        And then you removed her.

19       A.        When everything escalated into

20 another level of disgusting.

21       Q.        Well, Mr. Frisbey never even got the

22 opportunity to go beyond one day on the board

23 because he had expressed opinions contrary to your

24 declarant right?

25       A.        Mr. Frisbey and Ms. Pate have
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 1 acknowledged a close relationship with each other,

 2 and he has acknowledged that he has gotten this

 3 information straight from her.

 4       Q.        The notice that you gave of the

 5 removal -- I think we have seen some emails.  You

 6 gave an email notice of this organizational meeting

 7 on March 1st that was going to be also a

 8 special-called meeting, right?  And that was in an

 9 email that you sent in February, on the 22nd, to the

10 then board?

11       A.        Correct.

12       Q.        You didn't identify who was going to

13 be removed.

14       A.        In the "To" lines of the email, I

15 thought that was an assumption that everybody knew.

16                 THE COURT:  I'm sorry, you said that

17       so fast, I didn't know what you said.

18                 THE WITNESS:  In sending an email,

19       when you put somebody's name and their address

20       in the "To" line, in my mind that meant that I

21       was sending it to them.

22 BY MS. DAVIS:

23       Q.        Okay.  Well, you didn't just send it

24 to Ms. Frisbey and Ms. Pate, did you?  You sent it

25 to the entire board on the 22nd and then to the new



Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 154 

Gateway Court Reporting & Video, LLC 

 1 board members on the 24th.

 2       A.        Correct.  So everybody was on notice

 3 because there was a lot of confusion and a lot of

 4 chaos regarding the election and people's positions.

 5 ASI really needed to know if people had an agenda

 6 that was going to further divide the community and

 7 further drive people away from it, or were they

 8 going to at least in the minimum acknowledge that

 9 the bylaws and the declarations mean something.

10       Q.        You wanted them to acknowledge the

11 declarant's authority under the Sixth Amendment,

12 correct?

13       A.        I wanted them to acknowledge all of

14 the documents and what they say.

15       Q.        And the declarant's authority under

16 the Sixth Amendment to basically have what you call

17 the "God card"?

18       A.        I have never called it the "God

19 card."  And that's a little bit blasphemous.

20       Q.        Okay.  Do you understand that you

21 have the authority under the Sixth Amendment as

22 Salem Pointe Capital, the declarant, to veto any

23 action of the board?

24       A.        I am aware of that.

25       Q.        Do you claim that you have the right
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 1 to remove any member of the board at your whim with

 2 or without cause?

 3       A.        That's what it says.

 4       Q.        Do you have the ability to amend the

 5 governing documents?

 6       A.        During the development period,

 7 that's a right reserved for the (inaudible) for

 8 purpose.

 9                 (Reporter requests clarification.)

10                 THE WITNESS:  During the development

11       period, that is a right reserved for the

12       declarant to amend unilaterally for any

13       purpose.

14 BY MS. DAVIS:

15       Q.        And when does the development period

16 end?

17       A.        Soon, I hope.

18                 Um, I guess when the place is

19 fully -- I mean, in the documents, it has one

20 definition of the development period.  I can read it

21 to you.

22       Q.        Well, you're the declarant.  So when

23 do you believe the end of your powers as declarant

24 are in this community?

25       A.        When all of the land that is
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 1 available is used for all of the purposes that will

 2 allow anybody in whatever phase of life that they're

 3 in to have a price point product in Rarity Bay where

 4 they wouldn't have to leave their friends or their

 5 family, and we're just not there yet.

 6       Q.        So as long as you own a single lot

 7 in the community, it's your position that you

 8 maintain these powers to control the board, the

 9 decisions of the board, and the declaration?

10       A.        It does not say that.  But it does

11 say private immunity.  And it does not give me a

12 right to control anybody, nor have I.

13       Q.        Well, if somebody who you don't

14 agree with is on the board, you have removed them,

15 right?

16       A.        The two from a few months ago?

17       Q.        Did you also remove a board in 2016?

18       A.        There was a threat to remove them,

19 and we worked out a settlement agreement that

20 circumvented any sort of meeting that would have

21 been an actual removal.

22       Q.        Okay.  Did those folks disagree with

23 the declarant rights' scope that you claimed, the

24 folks in 2016 who you threatened to remove from the

25 board?
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 1       A.        Those folks assured the new

 2 ownership group that they were going to partner up

 3 with Bald Eagle Partners, Bald Eagle Ventures,

 4 whatever name they go by now.  Bald Eagle was a

 5 failed bidder of Rarity Bay.

 6                 THE COURT:  A failed what?

 7                 THE WITNESS:  Bidder.  They bid on

 8       Rarity Bay projects, and they actually --

 9       their bid was behind Salem Pointe Capital's.

10       And they had purchased 102 lots.

11                 THE COURT:  Don't use the words

12       Salem Pointe Capital because I still don't

13       know who you're talking about.

14                 THE WITNESS:  I'm sorry.  LLC.

15                 They were intending to purchase the

16       declarant rights, the country club, golf

17       course, and all of the amenities.  So in a

18       ramp-up to the actual sale from Judge Varlan's

19       court, they said -- and they had some

20       marketing material already produced that they

21       were going to be the next declarant of Rarity

22       Bay, and they were preparing to sell it to --

23       I don't know who.  But they were pretty upset

24       they didn't win the bid.  And so they started

25       this precedent of we're going to challenge
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 1       anything you do as the declarant, and they

 2       enlisted the board at the time to join up with

 3       them, which was very bad for the community

 4       coming out of the three or four or five years

 5       of litigation to jump right back in based on

 6       things that were never to be.  Not even

 7       possible.

 8 BY MS. DAVIS:

 9       Q.        How many lots does the LLC own in

10 Rarity Bay?

11       A.        Currently?

12       Q.        Yes.

13       A.        Approximately 70.

14       Q.        Seventy.  Out of how many?

15       A.        1400 approximately.

16       Q.        Okay.  So what percentage is that?

17 Do you know?

18       A.        Well, you can look at it like that,

19 or you can look at it as the remaining raw land that

20 is available to the declarant to develop over the

21 rest of the development period, and that number

22 could be hundreds, and is likely hundreds.

23       Q.        But currently your lot count is 70

24 out of 1400?

25       A.        Correct.
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 1       Q.        Let's go back to this notice issue.

 2 I think you said earlier you agree that no

 3 individuals were singled out in those emails, as far

 4 as the idea that they were going to be removed at

 5 the March 1, 2022, meeting.

 6       A.        I agreed to what?

 7       Q.        You agreed that you didn't tell in

 8 the emails who was going to be removed.

 9       A.        I believe the February 25 email

10 mentions Ms. Pate and Ms. Frisbey specifically.

11       Q.        Well, would you like to see it?  I

12 think what it says is that you didn't like the way

13 they had been behaving.

14       A.        No, I think I said if past

15 performance is indicative of future results, and I

16 anticipated too that joining together to try and

17 overthrow the community and the wellbeing of it,

18 you're probably not going to stay on the board.

19       Q.        Did you ever put them on particular

20 notice to them that they were going to be removed?

21       A.        Technically, three times.

22       Q.        When are those three times?

23       A.        The emails.

24       Q.        The 22nd, when you don't mention

25 anybody by name.
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 1       A.        Except for the fact that it was sent

 2 to them.

 3       Q.        Well, it was sent to everybody that

 4 was on the board, correct?

 5       A.        Yes, because everybody was in the

 6 same boat.

 7       Q.        So that doesn't narrow it down very

 8 much when you sent it to everybody, does it?

 9       A.        Well, if everybody was removed, then

10 it would have been a very accurate email.

11       Q.        And the 24th email doesn't mention

12 anybody particularly.

13       A.        It is also sent to the newly elected

14 board members, letting them know.

15                 You got to understand, the old board

16 was functional but had the influence of Ms. Pate in

17 every meeting.  And there's others here that can

18 testify as to what that was like.  And then the

19 February 24th email that was sent to the new board,

20 which included Mr. Frisbey and others that were

21 involved in that election, which I had no idea where

22 they were in all of this, because if they were

23 ascribing to the same philosophies of trying to

24 overthrow the community and the declarant against

25 Judge Varlan's order, then I was going to have a
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 1 problem with that, and I needed to talk to them

 2 about it.

 3       Q.        Okay.  And the 25th of February

 4 email, it doesn't particularly single out anyone to

 5 tell them that they're going to be removed at that

 6 meeting, does it?

 7       A.        I would like to read it.

 8       Q.        Okay.  Well, it speaks for itself,

 9 does it not?

10       A.        Not if you think I don't mention

11 anybody.

12       Q.        Okay.  I'll show you what has been

13 marked as Exhibit 10.  And the only place that I see

14 named is here, where it says, "If past performance

15 is indicative of future results, I do not have high

16 hopes specifically for Mr. Frisbey and Ms. Pate."

17 Is that right?

18       A.        Correct.  Trying to be benevolent

19 and diplomatic, I always held out hope that someone

20 is going to turn around and see the light.

21       Q.        What would it have taken for them to

22 turn around and see the light and stay on the board?

23 Would they have had to swear allegiance to the

24 declarant?

25       A.        That's absurd.  I think that they
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 1 would have to say that the bylaws mean something,

 2 and the declarations means something, and the sale

 3 from the federal court means something, and the

 4 Fifth Amendment means something, and the Sixth

 5 Amendment means something, and the Seventh Amendment

 6 means something, of which Ms. Pate and her

 7 organization, Mr. Daniels and all of them had a very

 8 high hand in mandating the Sixth Amendment and

 9 mandating the Seventh Amendment.  So for them to say

10 that it doesn't mean something is ironic at best.

11                 But I would like for them to admit

12 or acknowledge that there was meaning behind the

13 documents.  My understanding in Tennessee is that

14 the deed's a contract, and the covenants,

15 conditions, and restrictions aren't meaningful in

16 that you don't have to live in Rarity Bay if you

17 don't agree with them.  You can go somewhere else.

18 But if you want to live in Rarity Bay, then you

19 probably should let what the meaning and intent

20 behind the covenants and conditions and restrictions

21 play out.

22       Q.        Which means that the declarant gets

23 to make the decisions?

24       A.        And what decisions have I made that

25 are so bad?
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 1       Q.        Let's talk a minute about these

 2 deposits.  Is there a different entity where

 3 security deposits are being held when somebody

 4 requests the DRB to construct a house?

 5       A.        Is there a different entity?

 6       Q.        Yes.

 7       A.        Premier Resort Management, LLC.

 8       Q.        Do you have any role in Premier

 9 Resort Management, LLC?

10       A.        Yes.  I'm majority ownership and

11 president.

12       Q.        And why is that money being held in

13 a separate LLC instead of being held for the

14 association on account?

15       A.        Well, when I set it up, it was

16 because when we walked into Rarity Bay in 2015, all

17 of the opaqueness of the accounting and the legal

18 process, we discovered that there were 96 bank -- 59

19 companies with 96 bank accounts that were commingled

20 from the previous developer's accounting records and

21 databases.  So I did not want to further exacerbate

22 that by holding the deposits in the flagship

23 company, and I wanted to set up something different

24 so it would be separate and apart from the normal

25 business of the country club.
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 1       Q.        Well, it's not the country club;

 2 it's the association, is it not?

 3       A.        Well, Salem Pointe Capital, LLC is

 4 the flagship mediated company.  It's also the

 5 declarant in the community.  All of that didn't need

 6 to be mixed together.

 7       Q.        Well, is the association responsible

 8 for those deposits under the governing documents?

 9       A.        Responsible in what sense?

10       Q.        That if they disappear, that the

11 association has to make it right?

12       A.        Not that I've seen.

13       Q.        Okay.  So you think that if Premier

14 Resort Management, LLC goes belly up and takes

15 people's construction deposits, that those people

16 are just out of luck?

17       A.        I don't think that's how it works.

18 But what's going to make it go belly up?

19       Q.        Are those funds in an escrow

20 account?

21       A.        They're in an account that is held

22 for construction.

23       Q.        Is that an escrow account?

24       A.        I wouldn't call it an escrow

25 account.
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 1       Q.        Where are the deposits?

 2       A.        In Regions Bank, I think.

 3       Q.        But they're not in an escrow

 4 account.  And then the name of a company that you

 5 created, Premier Resort Management --

 6                 MR. HALE:  Objection, Your Honor.

 7       I'm happy to let him go on and answer, but I

 8       don't think this is relevant, Your Honor.

 9                 THE COURT:  Relevance?

10                 MS. DAVIS:  Well, a lot of the

11       discussion about why Mike Frisbey needs to be

12       on the board is because there is this issue

13       about these deposits, and there's concern that

14       they are being held by this entity that has no

15       business holding them, while the association

16       remains legally responsible for them.  That's

17       one of the reasons that --

18                 THE COURT:  Let's get into who's

19       responsible, I think, at that point.

20                 Are they the association's money?

21                 THE WITNESS:  They are the

22       individual lot owners' construction deposits.

23       They're not intended to be any corporate money

24       whatsoever.  And for seven years, anybody

25       that's paid a construction deposit, upon
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 1       completion of their house, assuming that it

 2       has followed the guidelines of the community,

 3       they get their deposit back.  And there's not

 4       been any issues whatsoever with anybody.

 5 BY MS. DAVIS:

 6       Q.        If they do not comply with the

 7 requirements, who gets the money?

 8       A.        The association and I have -- I

 9 being the LLC -- we have a community services

10 agreement where all funds that are taken out of

11 deposits, they go back to the association.

12       Q.        So it is association money if it's

13 something where the person doesn't do what they're

14 supposed to do as a construction; it wouldn't be

15 you.  Is that right?

16       A.        Technically, it's a fine.  But the

17 fine isn't necessarily the deposit.  It's only if

18 you failed to or refused to pay the fine that we

19 hold the deposit so that there is some recourse.

20       Q.        Okay.  So that's association-related

21 money?

22       A.        Only if somebody does something

23 wrong.

24       Q.        Okay.  Well, under what auspices do

25 you collect that money?  Is it as the architectural
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 1 review board?

 2       A.        The design review board requests the

 3 money.  When there is a submission or an

 4 application, a deposit is required.  Plus the fees

 5 to pay architects, designers, and employees to do

 6 the work.

 7       Q.        Are you aware that the design review

 8 board was supposed to be under the purview of the

 9 board?

10       A.        Are you referring to Resolution 14?

11       Q.        Yes.

12       A.        Resolution 14 was put into place in

13 the absence of a functioning declarant and

14 developer.  It was allowed to be put in place by

15 Sterling Owen, who was the receiver, because he did

16 not want to make trips out to Rarity Bay, nor did he

17 want to manage the construction, so he let it be set

18 up.  And nowhere in the governing documents of the

19 community are the words "architectural review

20 committee."

21       Q.        Design review board.  Okay.  So the

22 design review board -- is that not a function that

23 should be overseen by the association under the

24 governing documents and Resolution 14?

25       A.        I don't believe it should be.  The
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 1 time period that the architectural review committee

 2 reviewed houses at Rarity Bay during the

 3 receivership, there was some construction that

 4 probably would have -- would not have gotten

 5 approved had there been a functioning developer and

 6 declarant of Rarity Bay at the time.

 7                 What we found is that when you have

 8 a resident-run design review board and start

 9 architect review committees, it turns into a clique

10 or buddy system.  So if you know who's on it, then

11 you get to manipulate them to get the blue shutters

12 or the red shutters, which is not a very smart way

13 to have neighbors meet each other anymore.

14       Q.        Okay.

15       A.        So the design review board is meant

16 to be an insulation for any consternation of a

17 resistant community.

18       Q.        Does Premier Resort Management, LLC

19 make money?

20       A.        Well, Premier Resort Management, LLC

21 has multiple functions including a contract with the

22 community association that specifically makes money

23 for like leasing the land for the maintenance

24 building, for water usage on the dog park and such

25 other things.  But that contract speaks for itself.
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 1       Q.        All right.  Back to the notice

 2 issue.  We talked about the three notices that we

 3 have into evidence.  Those are the only notices that

 4 you gave out to Crystal Pate and Mike Frisbey that

 5 they would be removed from the board March 1, 2022,

 6 right?

 7       A.        According to the documents, they

 8 were the only notices that were required.

 9       Q.        Okay.  Let me check something.

10                 What you're relying on mentions

11 their name, which is Exhibit 10.  It's some

12 conversation with some Mr. White, I think.  And did

13 Crystal Pate even get a copy of that?  Is she listed

14 in the emails?  It's some conversation about a

15 lawyer's opinion it looks like.

16       A.        Correct.  What I had come to find

17 out is that Mr. Patrick White had been in front of

18 this Court, and I don't know how to put it without

19 being incorrect, but got his hand slapped for fraud

20 and misrepresentation.

21       Q.        My question is, did that email that

22 you're relying on go to Ms. Pate?

23       A.        It did not, intentionally so.

24       Q.        Intentionally so.  So she was

25 supposed to get notice in an email she didn't
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 1 intentionally have sent to her?

 2       A.        February 22nd was the notice.

 3       Q.        Okay.  So you're not relying on

 4 February 25th as a notice?

 5       A.        That notice is not required.

 6 However, it was used to illustrate to the -- only

 7 the residents of the community.  I left Patrick

 8 White off and I left Crystal Pate off because

 9 neither of them owned any property, and we have not

10 found where Ms. Pate was even -- even blessed by or

11 had a written instrument as required under the

12 bylaws of representation of the partnership.  So we

13 did not -- I did not feel comfortable sending it to

14 her, again, when I knew that she was going to pass

15 it to Mr. White and we know where he stands.

16       Q.        So any board member has to be

17 approved by the declarant, right?

18       A.        That's not correct.

19       Q.        Okay.  So have you not in an email

20 said that whoever is the replacement for --

21       A.        That wasn't your question.

22       Q.        Okay.  Did you say that whoever was

23 the replacement for Mr. Frisbey and Ms. Pate would

24 have to be preapproved by the declarant?

25       A.        I believe it says it in the bylaws.
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 1       Q.        Okay.  So you were going to

 2 preapprove and handpick their replacements?

 3       A.        If the bylaws allow it, it would be

 4 wise.  Unless Ms. Pate's running again.  Guess where

 5 we're going to end up again?  She's going to cause

 6 chaos again on the board if she gets elected, which

 7 I don't think she will be.  But it only makes sense

 8 if I can remove somebody that if they are a problem,

 9 people ask me to do it, that they don't run again

10 and get right on and we're right back where we left

11 off.

12       Q.        So you get to hand select who is on

13 that board?

14       A.        That is not the case.

15       Q.        Okay.  What is stopping you from

16 hand selecting the members of the board?

17       A.        Because I don't want to run the

18 community.  I want the community to run the

19 community.

20                 I think testimony from others in

21 here will let you know that I'm not trying to

22 control anything.  What I do want to make sure is

23 that we don't go off in darkness, too far to the

24 left, that we don't allow houses to be built that

25 have pink shutters.
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 1       Q.        Do you agree that you sent out an

 2 email in April of this year listing your total

 3 investments in the community as far as the

 4 association is concerned at $175,000?

 5       A.        If that's what I wrote, then that's

 6 probably what I meant.  Other than the purchase.

 7                 MS. DAVIS:  One moment, please.

 8                 Pass the witness.

 9                 THE COURT:  Cross?

10                 MR. HALE:  Nothing further.

11                 THE COURT:  Anyone else?

12                 Mr. Stevens, any questions?

13                 MR. STEVENS:  No, Your Honor.

14                 THE COURT:  All right.  You may step

15       down.

16                 THE WITNESS:  Thank you, Your Honor.

17                 THE COURT:  Next.

18                 MS. DAVIS:  Given the time, we rest.

19                 THE COURT:  All right.  Defendant.

20                 MR. HALE:  Call Chad Story, please.

21                 THE COURT:  I'm sorry, I couldn't

22       hear you, Mr. Hale.

23                 MR. HALE:  Is he gone?

24                 UNIDENTIFIED SPEAKER:  Chad just

25       stepped outside.  He's on a conference call.



Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 173 

Gateway Court Reporting & Video, LLC 

 1                 MR. HALE:  Let's take him out of

 2       order, then.  Jim Atchley.

 3                     JIM ATCHLEY,

 4     having been duly sworn, testified as follows:

 5                  DIRECT EXAMINATION

 6 BY MR. HALE:

 7       Q.        Would you state your name for the

 8 record, please, sir.

 9       A.        Let me get my seat here.

10                 Jim Atchley.  I live in Rarity Bay

11 on 110 Nuthatch Court, Vonore, Tennessee 37885.

12       Q.        How long have you lived there?

13       A.        I had the property since '09.  Moved

14 there full-time in '13.

15       Q.        What is your first recollection of

16 any interaction with Michael Ayres concerning

17 matters involving the operation of the board of

18 directors of the community association of Rarity

19 Bay?

20       A.        I cannot exactly remember the date,

21 but I questioned him one day concerning the removal

22 of our guard gate people and going to electronic on

23 the night shift.  His comment to me was, "The board

24 made that decision," and he said, "I will not

25 override the board's decision."
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 1       Q.        Was that before you were on the

 2 board?

 3       A.        Yes, sir.

 4       Q.        When did you become involved in the

 5 association board?

 6       A.        The 2019 election.

 7       Q.        And how long did you serve on the

 8 board?

 9       A.        I served 30 months.  September of

10 '19 through '20, the COVID year, through '21, and

11 then February of this year.

12       Q.        Did you become an officer of the

13 board?

14       A.        I was the vice president when I

15 first came on.  The president resigned, and I took

16 over as president after four months of being on the

17 board.

18       Q.        In your capacity as the president

19 and vice president of the board of the association,

20 did you -- were you required to deal with Mr. Ayres

21 frequently?

22       A.        Yes.  We had a property manager by

23 the name of Joe Barletta that had some health

24 issues, and the board made the decision to give him

25 a leave of absence so that he could take care of
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 1 himself, because he was a hands-on property manager.

 2 So he took four months off and came back and said,

 3 "I'm ready to come back."  And we said okay.  And so

 4 he came back.

 5                 And after just a few months, I

 6 looked at him and said, "Joe, your health is more

 7 important than this community."

 8                 He said, "Jim, I do everything."

 9                 And I said, "Yes, you do, and that's

10 a problem."  And I said, "It's hampered your health

11 and your family life.  It's in your best interest."

12                 And he said, "I agree with you."

13                 So at that time, as president, we

14 had a group at the CAC which runs the community.

15 And --

16                 THE COURT:  I don't know what the

17       CAC is.

18                 THE WITNESS:  Community Activity

19       Center, which is where the people that run the

20       community are headquartered.  Do you follow

21       me?

22                 THE COURT:  Nope.

23                 THE WITNESS:  Okay.  Well, we've got

24       a project manager.  We got Joe --

25                 THE COURT:  You mean the people that
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 1       the community association has hired?

 2                 THE WITNESS:  Yes, ma'am.  Yes,

 3       ma'am.

 4                 THE COURT:  Okay.  The employees of?

 5                 THE WITNESS:  Yes, ma'am.

 6                 THE COURT:  All right.  I understand

 7       now.

 8                 THE WITNESS:  Okay.  So she -- Cory

 9       Mediak (phonetic) was in training when we

10       needed to get someone going with Joe's health,

11       so we brought Cory from the country club over

12       to the community association to learn from Joe

13       so that we would have someone there in case

14       whatever.  Well, in case what did happen to

15       Joe, and he had to finally leave.  So we had

16       Cory and Micah, and then we had R.J. and

17       Ronnie, which R.J. is the --

18                 MS. DAVIS:  Object to the relevance.

19                 THE COURT:  Relevance of all of

20       this?

21                 MR. HALE:  I think what --

22                 THE COURT:  Let's get out of the

23       weeds.

24                 MR. HALE:  I'm trying to get him to

25       explain his involvement with Mr. Ayres.  He's
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 1       getting to that, but he's trying to explain

 2       what --

 3                 THE WITNESS:  Well, I'll go --

 4                 THE COURT:  Tell me about the clock

 5       but not how to make one.

 6                 THE WITNESS:  Exactly.

 7                 Joe said to me, "I apologize to you,

 8       Jim, up front" --

 9                 MS. DAVIS:  Objection.

10                 THE WITNESS:  I said --

11                 THE COURT:  Sustained.

12                 Tell me about how you were involved

13       with Mr. Ayres.

14                 THE WITNESS:  I'm getting ready to.

15                 When Joe resigned, now I became

16       basically the property manager over the

17       community.  And that was always a dealing with

18       Michael.  You always talked to Michael because

19       of his history, his knowledge.  So I was

20       relatively new on the board, so to speak, and

21       so I needed to lean on people.  I leaned on

22       the old board members.  I talked to everyone,

23       the board members that I replaced, to get

24       their perspectives so I was understanding.  So

25       Michael and I had a lot of involvement when I
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 1       was president.

 2 BY MR. HALE:

 3       Q.        During the period that you were

 4 president, did Mr. Ayres ever assert his authority

 5 under the master declaration and claimed that it

 6 allowed him to override actions of the board?

 7       A.        Never one time.

 8       Q.        Was there ever any times when the

 9 board -- or when Mr. Ayres wanted the board to do

10 something and the board refused to do it?

11       A.        Yes, sir.  We were -- Michael

12 brought to me that he wanted to have one certain

13 person run for the board.  And I said, "I don't know

14 that the board is going to agree to that."  And I

15 said, "Let me talk with the board."

16                 And we -- the board came back and

17 said, "I'm in agreement with you, Jim."

18                 And I went to Michael and said, "We

19 can't support you.  The board won't support you on

20 your request."

21                 He said, "Fine."

22                 Not another word was said about it.

23       Q.        During the time that you were

24 serving on the board that two and a half years,

25 describe the relationship between the board members



Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 179 

Gateway Court Reporting & Video, LLC 

 1 that existed as you all were working on the

 2 association matters.

 3       A.        You know, when I first started on

 4 the board, we had a great board that got a lot of

 5 things rolling.  Started the greenway project.  We

 6 got a safety committee going, trying to get control

 7 of the neighborhood as far as speeding.  A lot of

 8 positive things we felt that was for the betterment

 9 of the community.  And, uh -- what was your

10 question?

11       Q.        Well, it had to do with what was the

12 relationship of the members of the board?

13       A.        I'm sorry.  And so we were a very

14 cohesive group, which Michael and Amy were on the

15 board at that time with me, and never once did they

16 try to force, enforce, or push anything whatsoever.

17 And then when Ms. Pate got on the board, it was

18 contentious from the first day.

19                 And I'll lead with this.  A lot of

20 conversation was said earlier about the

21 organizational meeting.  I went through two

22 organizational meetings, and they never were open

23 meetings.  They were always closed meetings.  And it

24 was not announced at the annual meeting that I held.

25 There wasn't a PowerPoint.  It wasn't announced.
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 1 Unless -- I heard him say that he got a recording.

 2 I would love to hear it.

 3                 So the -- she got on the board and

 4 literally disrupted the board from the day one.

 5 Every time we tried to talk about anything, she

 6 said, "You know, you're walking on another

 7 litigation, Jim, the community.  Jim, you're walking

 8 on a lawsuit."

 9                 And I said, "Crystal" -- I said it

10 once and Michael said it --

11                 MS. DAVIS:  I'm going to object.

12       Hearsay, Your Honor, that conversation.

13                 THE COURT:  Hearsay from Ms. Pate?

14                 MR. HALE:  I think -- she's not a

15       party in this case, is she?

16                 THE COURT:  Sustained.

17                 THE WITNESS:  Okay.

18 BY MR. HALE:

19       Q.        Can't talk about what she --

20       A.        Okay.

21                 THE COURT:  So why would you have

22       closed meetings?

23                 THE WITNESS:  Well, we didn't have

24       closed meetings.  We had executive sessions.

25                 THE COURT:  Why would the executive
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 1       sessions be closed?

 2                 THE WITNESS:  Because we weren't

 3       going to take -- I'll use a prime example.  We

 4       weren't going to take a project; i.e.,

 5       greenway, until the board had decided that

 6       that's the direction we wanted to go.  And so

 7       I wasn't going to open up a general board

 8       session.  We decided we're going to go forward

 9       with the building of a greenway.  We sent out

10       a survey, which was overwhelming to the

11       community on positive on the greenway.

12                 THE COURT:  That doesn't tell me why

13       you would have closed sessions.  You're

14       telling me about building the greenway.

15                 THE WITNESS:  Financial.

16                 THE COURT:  You didn't want the

17       members to know about the financials.

18                 THE WITNESS:  Not that we didn't

19       want them to know.  But if there were certain

20       circumstances -- what we had a problem with,

21       Your Honor, is Crystal -- and I know I'm

22       talking about Crystal here.  I said to Kevin

23       Stevens in the organizational meeting that we

24       had when the new board members came on --

25                 THE COURT:  What year?
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 1                 THE WITNESS:  2021.  And I said to

 2       Kevin, "If we're having a discussion about

 3       financials being lawsuits with Rarity Bay

 4       Partners or anything that has to do with

 5       legal, Crystal will recuse herself from our

 6       meetings."

 7                 He said, "She should, absolutely,

 8       because you're talking about her, that she's

 9       the one suing you."

10                 So instead of putting that out to

11       the community, I did that in the executive

12       sessions.

13                 So she refused to recuse herself.

14       And she pointed to Michael and Amy and said,

15       "I'm not leaving unless they leave."  And I

16       asked the board, other board members, new

17       board members, "Do you all want to continue

18       having this conversation with Kevin?"

19                 And they all three said, "Yes,

20       please."

21                 So I looked at Michael, I looked at

22       Amy, and I said, "You're excused."  I looked

23       at Crystal.  I said, "You're excused."  So we

24       could have that conversation because they

25       wanted to know about the lawsuit, all of the
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 1       particulars of the lawsuit that was -- I got

 2       accused of not being open to the community,

 3       but by guidance of attorney saying be real

 4       careful of doing that because it could

 5       generate a problem.

 6                 THE COURT:  What kind of problem?

 7                 THE WITNESS:  Well, I'll give you a

 8       prime example.  I sent out a president's

 9       letter about the first mediation.  And I said

10       we met for nine hours.

11                 THE COURT:  When was that, just for

12       the record?

13                 THE WITNESS:  First mediation?

14                 THE COURT:  Because you were on the

15       board for three years.

16                 THE WITNESS:  Yes, ma'am.  I was in

17       both mediations.

18                 THE COURT:  Okay.  The record won't

19       reflect when those were.  I know there was one

20       in 2022.

21                 THE WITNESS:  Right.  And then I

22       want to say it was 2020.  No, it was 2021,

23       because I just got out of COVID, 12 days in

24       the hospital, and I had my iPad on my chest

25       and laid there for the whole time.  And you
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 1       even commented on it, or Fansler did.  So --

 2                 THE COURT:  I didn't comment on it.

 3       I wasn't part of your mediation.

 4                 Just -- realize, we have a typed-up

 5       record.  Okay?  So for you to say something

 6       and you and I have a mental connection, the

 7       record won't reflect that.

 8                 THE WITNESS:  Okay.

 9                 THE COURT:  So I have to correct it.

10       I'm not trying to be ugly.  I'm just saying

11       that you and I both know I wasn't at the

12       mediation.  I'm hearing the case.

13                 THE WITNESS:  Yeah.

14                 THE COURT:  So when you said I was,

15       I have to correct it.

16                 THE WITNESS:  I'm sorry.  I retract

17       that.

18                 THE COURT:  No, that's okay.  I'm

19       trying to explain why I do some of the things

20       I'm doing.  I know that this typed-up record

21       is really important.

22                 THE WITNESS:  Understood.

23                 THE COURT:  Okay.

24                 THE WITNESS:  So the mediation --

25       I've lost my train of thought.
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 1                 THE COURT:  You were telling me why

 2       the community -- why you didn't want the legal

 3       discussion to be part of the information to

 4       the community.

 5                 THE WITNESS:  Yeah.  I'm going to

 6       tell you.  I sent out an email to the

 7       community stating the mediation didn't go

 8       well.  We were gone for nine hours.  We went

 9       back and forth.  Didn't give particulars of

10       the mediation whatsoever, other than the time

11       is going back and forth, and finally after

12       nine hours, it just dissolved.  I sent that

13       out to the community.

14                 Well, Meryl Keegan, an Apex Bank

15       attorney, when Adrianne and Shannon were

16       representatives, sent me a letter demanding my

17       retraction to the community because I spoke

18       wrong in my letter.

19                 MS. DAVIS:  Your Honor, I've been

20       patient.  There's a lot of hearsay.

21                 THE COURT:  Yeah, sustained.

22                 I just want to know what's in your

23       mind.  I don't want to know what Apex Bank had

24       to say about anything.  I just want to know.

25                 THE WITNESS:  Well, it goes back to
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 1       where I was trying to justify the reason that

 2       I didn't send out all the financial stuff to

 3       the community.  Because I got hand-slapped

 4       multiple times, three times.

 5                 THE COURT:  Go ahead.

 6 BY MR. HALE:

 7       Q.        Apex Bank is the employer for

 8 Crystal Pate.  And so there is some -- did you get

 9 just one of those letters?

10       A.        Three.

11       Q.        And were they threatening to sue you

12 if you didn't do what they said?

13       A.        All three.

14                 MS. DAVIS:  Objection.

15                 THE COURT:  Basis?

16                 MS. DAVIS:  Hearsay.

17                 THE COURT:  Hearsay.

18                 MR. HALE:  Well, I can show you the

19       letters.

20                 THE COURT:  That still doesn't make

21       it not hearsay.  Sustained.

22                 THE WITNESS:  Okay.

23 BY MR. HALE:

24       Q.        In the time that Ms. Pate was on the

25 board, did she ever say anything during the meetings
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 1 which helped you come to the understanding of where

 2 her allegiance were?

 3                 MS. DAVIS:  Your Honor, I'm going to

 4       object to Ms. Pate's allegiances in a case

 5       involving only Mr. Frisbey.

 6                 THE COURT:  What does it matter?

 7                 MR. HALE:  I'll withdraw the

 8       question.

 9                 THE COURT:  Okay.

10                 MR. HALE:  My outline was for when I

11       thought it was going to involve Ms. Pate.

12                 That's all, Your Honor.

13                   CROSS-EXAMINATION

14 BY MS. DAVIS:

15       Q.        Very briefly, sir.  In the

16 October 2021 board meeting, did you state that the

17 board has no authority over the DRB and is a

18 separate business?

19       A.        I did say that.

20       Q.        Okay.

21       A.        I said that the CAI had no --

22 nothing involvement of the DRB to make -- override

23 anything they were doing.

24       Q.        Because that's a business owned by

25 Michael Ayres that's separate, the Premier Resort
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 1 Management?

 2       A.        No, the DRB owned by Michael --

 3       Q.        No, the separate business that

 4 you're talking about is Premier Resort Management,

 5 which is the company Mr. Ayres just testified he was

 6 the majority owner.

 7       A.        Right.  But the DRB is a function

 8 through Rarity Bay.  Maybe the funds for the DRB

 9 goes to Premier, but it's not part of Rarity Bay.

10 The DRB is part of Rarity Bay, not Premier.

11       Q.        Are you making a distinction between

12 the DRB and the board?  Is that what you're doing?

13       A.        (Witness moves head side to side.)

14       Q.        No.

15                 So you don't recognize that the

16 board has anything to do with this construction fund

17 deposit money that's being held by a private

18 company?

19       A.        That's correct.

20       Q.        Have you looked at whether or not

21 there would have to be indemnification if something

22 happened with that money?

23       A.        No.

24       Q.        This board pavilion, there were

25 plans that were approved to be purchased, right, or
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 1 to be designed for this pavilion?

 2       A.        It was another concept that they

 3 were proposing, yes.

 4       Q.        Has the board asked for the

 5 membership to vote on that, or is there any

 6 intention to do that?

 7       A.        We sent out a survey to the

 8 community, and it was an overwhelmingly positive

 9 response, almost 65 percent of positive of the

10 community.

11       Q.        Is there planning to be a vote?

12       A.        Oh, sure.

13       Q.        Okay.  You're going to vote on

14 whether or not --

15       A.        I'm not involved anymore.

16       Q.        Okay.  Do you know whether or not

17 there's going to be a vote --

18       A.        I cannot speak to what they're going

19 to do.  Sorry.

20       Q.        But as for a greenway, there was no

21 vote on that, and that was installed when you were

22 on the board, correct?

23       A.        There was a survey.  There was no

24 vote and not necessary for a vote.

25       Q.        Right.  And these boards that you



Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 190 

Gateway Court Reporting & Video, LLC 

 1 were on were generally, other than Ms. Pate we

 2 talked about, supportive of the declarant rights of

 3 the LLC, correct?

 4       A.        Yes, ma'am.

 5       Q.        Okay.

 6       A.        I mean, he never gave us any reason

 7 not to.

 8       Q.        Okay.

 9       A.        But he never controlled anything.

10       Q.        Does Michael Ayres run the DRB and

11 select its members?

12       A.        Yes, ma'am.

13                 MS. DAVIS:  That's all I have.

14                 REDIRECT EXAMINATION

15 BY MR. HALE:

16       Q.        Do you know whether or not the

17 declarant -- the declaration provides for how the

18 design review board is handled?

19                 THE COURT:  Which document?  The

20       master declaration?

21                 MR. HALE:  The master declaration.

22                 THE WITNESS:  I'm going to be very

23       honest.  Denzil Thies was my treasurer and my

24       historian that knew everything about every

25       document and every resolution and everything,
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 1       and I left -- I left that up.  So I'm going to

 2       have to say I don't know.

 3                 MR. HALE:  That's all.

 4                 MS. DAVIS:  Nothing further.

 5                 THE COURT:  You may step down.

 6                 THE WITNESS:  Thank you.

 7                 THE COURT:  All right.  You got

 8       something for five more minutes?  I'm tired.

 9                 MR. HALE:  Take about five minutes.

10                 THE COURT:  Go ahead.  Otherwise,

11       we're coming back another day.

12                 MR. HALE:  Chad Story.

13                 THE COURT:  Have a seat, Mr. Story.

14       I don't know if you were in here for other

15       witnesses, but I tried to get them to scoot up

16       close to the mic.

17                 THE WITNESS:  Yes, ma'am.

18                 THE COURT:  It helps everyone here.

19                 MR. HALE:  We're going to go real

20       fast if that's okay.

21                 THE COURT:  I'm offering you another

22       time another day.  But, you know, you all

23       tag-teamed me all day.

24                 MR. HALE:  Sorry.

25
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 1                    CHAD A. STORY,

 2     having been duly sworn, testified as follows:

 3                  DIRECT EXAMINATION

 4 BY MR. HALE:

 5       Q.        Would you state your name for the

 6 record, please, sir.

 7       A.        Sure.  Chad Adam story.

 8       Q.        How long have you been a resident of

 9 Rarity Bay?

10       A.        Actually, I'm not a resident of

11 Rarity Bay.  I am actually a property owner who is

12 building a house right now with a completion date

13 anywhere between October and December of this year.

14       Q.        When did you become an owner of

15 property in Rarity Bay?

16       A.        I believe the records would reflect

17 either 2019 or 2020 of July.  During COVID.

18       Q.        And where did you live before you

19 bought the property in Rarity Bay?

20       A.        I still reside up in Aurora,

21 Illinois.

22                 THE COURT:  I'm sorry, Aurora?

23                 THE WITNESS:  Aurora, yes, ma'am.

24 BY MR. HALE:

25       Q.        When you came here, were you asked
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 1 to run for the board of directors of the

 2 association?

 3       A.        No, sir.

 4       Q.        Did you volunteer?

 5       A.        I have.  I did volunteer because I

 6 have been on two previous HOAs before in my other

 7 residences.

 8       Q.        How did you come to run for office

 9 on the board?

10       A.        By reading the bylaws and noticing

11 that any property owner or house owner could run for

12 the board regardless of whether they resided.  So I

13 put in my nomination as a candidate.

14       Q.        And you were elected the first time?

15       A.        Elected the first time.

16       Q.        And did you know anybody here?

17       A.        I knew nobody.

18                 THE COURT:  Did that not make you

19       wonder what you just volunteered to do?

20                 THE WITNESS:  I actually did a lot

21       of research, ma'am, before I bought.  I knew

22       what I was getting into.

23 BY MR. HALE:

24       Q.        How do you think you got elected?

25       A.        I would actually sit -- I can't
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 1 guarantee -- I don't know the testified results, but

 2 I would say the majority of the Rarity Bay residents

 3 did not vote for me.  Another party did.

 4       Q.        Who would that party be?

 5       A.        I would have to say it would be

 6 Rarity Bay Partners, or Partners in this case now.

 7       Q.        Let me ask you, what has your

 8 position been on the board since you were elected?

 9       A.        Since I was elected in '21, it was

10 secretary for the first year and vice president,

11 currently acting as president right now.  I'm the

12 last guy remaining.

13                 THE COURT:  The last man standing.

14 BY MR. HALE:

15       Q.        While you have been on the board,

16 can you describe how the relationship has been

17 between the members of the board and the declarant?

18       A.        It's been fine.  No issues.  No

19 concerns.  No pushbacks.  No nothing.

20       Q.        Is there anything on the board --

21                 THE COURT:  I'm sorry, and I guess

22       we need to -- I noticed I've written it down.

23       What year were you elected?

24                 THE WITNESS:  I was elected in '21,

25       ma'am.
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 1                 THE COURT:  All right.

 2 BY MR. HALE:

 3       Q.        And you have been president.  Were

 4 you president the first?

 5       A.        No.  That would fall back to Jim

 6 Atchley, who was just here.

 7       Q.        So you became president when there

 8 were just two board members?

 9       A.        Vice president and acting as

10 president since we don't have a president since

11 Chuck Porter, who was the president, who resigned as

12 well.

13       Q.        Okay.  And what I was asking you is

14 to describe the board's working relationship with

15 the declarant among themselves since you have been

16 on the board.

17       A.        Since I've been on the board since

18 back in '21, it was really great.  There was no

19 pushback.  It was great to ask questions from the

20 declarant to get some of the history regarding all

21 the history that was involved with Rarity Bay, as a

22 new person to always have the information in talking

23 to, not only the declarant but two past presidents

24 and current presidents in that area, so it's been a

25 great working relationship.
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 1       Q.        Has it taken a hit some lately?

 2       A.        Um, I would say my stress level

 3 between my real job and being here, most definitely.

 4                 THE COURT:  Well, what?  Your stress

 5       level is what?

 6                 THE WITNESS:  A little bit higher,

 7       ma'am.

 8                 THE COURT:  So is mine.

 9                 THE WITNESS:  I understand.

10 BY MR. HALE:

11       Q.        Are there things going on, on the

12 board's agenda right now that are going to be big

13 decisions that have to be made?

14       A.        No, sir.  We're just keeping the

15 lights on between myself and the five other members

16 that are on the board to make a sixth.  We have to

17 have a quorum of five.  We're just keeping the

18 lights on.  There's no pavilion.  There is no plans

19 to do anything but let's keep the lights on, let's

20 get past all the legal issues one of these days and

21 move on.

22       Q.        Were you in the meeting when -- on

23 March 1st, that organizational meeting?

24       A.        I was.

25       Q.        What did the declarant, Michael
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 1 Ayres, or this -- the LLC, ask of the board members

 2 during the course of that meeting which then

 3 resulted in his decision to remove a couple of

 4 directors?

 5       A.        Sure.  He, being Michael Ayres, LLC,

 6 went one by one to the board members, started to the

 7 left with Steve Chris and worked his way around

 8 through all the board members asking the same

 9 question, if we would uphold and oblige to the

10 master declarants, the bylaws, and the addendum that

11 was signed.  Some of us said we understood, and we

12 also acknowledged that we did receive an email

13 stating that any of us could be removed at will.

14       Q.        All right.  Did he state during the

15 course of that meeting after he announced who was

16 going to be removed why he had made that decision?

17 Do you remember?

18       A.        Yes, he did.  Yes.

19       Q.        What did he say?

20       A.        It's in regards to decisiveness, the

21 direction that the two board members -- and they

22 referred to Crystal Pate and Mr. Frisbey -- would

23 not be good candidates to be on the board and

24 continue to represent the community as a whole to

25 continue trying to improve Rarity Bay for all



Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 198 

Gateway Court Reporting & Video, LLC 

 1 residents.

 2       Q.        Based upon -- were you familiar with

 3 Mr. Frisbey before he got on the board?

 4       A.        I was, yes.

 5       Q.        Based on your knowledge of

 6 Mr. Frisbey and Ms. Pate, were you surprised by

 7 those decisions?

 8       A.        I was not surprised, no.

 9       Q.        Why was that?

10       A.        Like I said, I think it's been

11 talked enough, Mr. Frisbey has sent out quite a bit

12 of emails.  It's divided our community.  I don't

13 even live there full-time, but I can pull in through

14 the subdivision, I can see the divisiveness, not

15 only on the golf course or inside the clubhouse or

16 even between neighbors, which is really weird from

17 that standpoint.

18                 And Ms. Pate -- I served on the

19 board with her the year prior.  Her and I came on

20 the board at the same time.  And she was just -- I

21 don't want to say a negative person, but she was

22 representing the best interest of Partners and not

23 Rarity Bay community residents.

24                 MR. HALE:  I don't have any further

25       questions.
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 1                 MS. DAVIS:  I'll be very quick, Your

 2       Honor.

 3                   CROSS-EXAMINATION

 4 BY MS. DAVIS:

 5       Q.        This discussion that you said took

 6 place at the meeting.  We do have a video of that

 7 meeting.  That wasn't on the record, was it, when he

 8 said why he removed Ms. Pate and Mr. Frisbey from

 9 the board that day?  That wasn't something he said

10 as part of the meeting.

11       A.        I -- I would believe so from that

12 standpoint, but recordings.

13       Q.        Do you remember that it was part of

14 the actual meeting, or was that something he said to

15 you after the meeting?

16       A.        No, that was actually during the

17 meeting when he was going with (inaudible).

18       Q.        Okay.  So your testimony is that --

19 contrary to everybody's else's testimony, that there

20 was a declaration by Michael Ayres at that meeting?

21       A.        If I recall correctly.

22       Q.        You were talking about how the

23 relationship was really great with the board, but

24 almost the entire board resigned; is that not

25 correct?
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 1       A.        They did.  And we published all the

 2 resignation letters out to the community because

 3 they had requested their community to read them, and

 4 a lot of the minutes had a theme of the board

 5 being -- community being divisive -- being divided;

 6 actually, not divisive.  Being divided.  Being torn

 7 apart with self-governance on one side and

 8 non-self-governance on the other side, and it was

 9 tearing apart the board.

10       Q.        So this relationship that you said

11 was really great between Michael Ayres and the

12 board, it wasn't great to those members who all

13 resigned, was it?

14       A.        No, it was.  A lot of people enjoyed

15 working with LLC, Michael Ayres.  I can name off of

16 a few names that really did enjoy it, and other ones

17 just didn't like having decisive, where they may not

18 have agreed with the declarant in that respect, and

19 they wanted to tell their own opinion, agree or

20 disagree in that area.  And they are allowed to

21 resign at will if they don't believe.

22       Q.        And you're generally supportive of

23 Michael Ayres and the LLC, correct, and the

24 declarant rights?

25       A.        No.  I am actually supportive of the
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 1 community and what's best for the community.

 2       Q.        Part of that in your mind is that

 3 you don't challenge Michael Ayres or the declarant

 4 rights?

 5       A.        No, I disagree with that.  I believe

 6 that declarant rights -- where I come from, HOAs,

 7 they have declarant rights.  And unless they are

 8 about 85, 95 percent done, they move on and they

 9 leave us alone.  I'm currently in an HOA today, with

10 a declarant right.  We're 100 percent fully

11 developed.

12       Q.        But my question is, currently you

13 are supportive of the LLC keeping its development

14 declarant rights in the community?

15       A.        I would say at this time, yes.

16       Q.        Okay.

17       A.        I look forward to us getting out of

18 it.

19       Q.        There's not been any sort of board

20 resolution or anything official about this kind of

21 pause and taking action, has there?

22       A.        Taking action in what way?

23       Q.        You said that you guys are just

24 going to sit around and not do anything for the rest

25 of the --
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 1       A.        Well, we're not doing -- we're still

 2 paying the bills and keeping the lights on, but just

 3 trying to stay afloat with all the legal issues that

 4 they are navigating through the waters right now.

 5       Q.        Okay.  So has there been a

 6 resolution about the fact that you're not going to

 7 take any action?

 8       A.        There's no resolution, no, ma'am.

 9       Q.        Okay.  So that could change at any

10 time?

11       A.        In what regard?

12       Q.        The board could take whatever action

13 the board could take.

14       A.        If there's a reason for us to take

15 action on the topic, we'll definitely address it if

16 it's in the best interest of the community.

17       Q.        Okay.

18                 MS. DAVIS:  Nothing further.

19                 I have one more question.  I'm

20       sorry.

21                 THE COURT:  Go ahead.

22 BY MS. DAVIS:

23       Q.        Do you have any sort of a financial

24 arrangement or any entity that you have control of

25 have any arrangement financially with the declarant
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 1 or Michael Ayres?

 2       A.        No, I do not.

 3       Q.        No business relationships

 4 whatsoever?

 5       A.        No.

 6       Q.        Never mind entities or company names

 7 or anything.

 8       A.        Nothing.

 9       Q.        Nothing?

10       A.        Nothing.

11                 MS. DAVIS:  Okay.

12                 MR. HALE:  No.

13                 THE COURT:  You may step down.

14                 THE WITNESS:  Thank you, ma'am.

15                 THE COURT:  Anything else?

16                 MR. HALE:  Your Honor, we have

17       nothing else.

18                 THE COURT:  The defendant rests.

19       All defendants rest?

20                 MS. DAVIS:  Yes.

21                 MR. STEVENS:  Yes.

22                 THE COURT:  Mr. Stevens, you

23       represent Mr. Ayres and LLC?

24                 MR. STEVENS:  I do not, Your Honor.

25       That was a previous arrangement.  I have
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 1       withdrawn from all of that.

 2                 THE COURT:  So who represents LLC

 3       and Mr. Ayres?

 4                 That's you, LLC.  You represent

 5       Mr. Ayres also?

 6                 MR. HALE:  He's either representing

 7       himself or I'm representing him.

 8                 THE COURT:  Well, I kind of need to

 9       know that.

10                 MR. HALE:  We are.

11                 THE COURT:  Okay.  I mean, if I do

12       an order, I need to know whether to send it to

13       Mr. Ayers individually or through his

14       attorneys.  Okay.

15                 MS. PEMBERTON:  Your Honor, only

16       Mr. Stevens is representing the association in

17       this particular case.

18                 THE COURT:  All right.

19                 Anything else?  All right.  I think

20       we should be adjourned for the day.

21                 (Whereupon, the proceedings

22                 concluded at 4:30 p.m.)

23

24

25



Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 205 

Gateway Court Reporting & Video, LLC 

 1                 C E R T I F I C A T E

 2 STATE OF TENNESSEE:

 3 COUNTY OF KNOX:

 4          I, LORA R. BOATMAN, Licensed Court

 5 Reporter, in and for the State of Tennessee, do

 6 hereby certify that the above hearing was reported

 7 by me and that the foregoing pages of the transcript

 8 is a true and accurate record to the best of my

 9 knowledge, skills, and ability.

10          I further certify that I am not related to

11 nor an employee of counsel or any of the parties to

12 the action, nor am I in any way financially

13 interested in the outcome of this case.

14          I further certify that I am duly licensed

15 by the State of Tennessee Board of Court Reporting

16 as a Licensed Court Reporter as evidenced by the LCR

17 number and expiration date following my name below.

18          IN WITNESS WHEREOF, I have hereunto set my

19 hand this the 6th day of August, 2022.

20

21

22      ____________________________

23      LORA R. BOATMAN, LCR No. 106.
     Expiration Date: 6/30/2024.

24

25



 IN THE CHANCERY COURT FOR MONROE COUNTY, TENNESSEE

MICHAEL FRISBEY and wife,               )
JAMIE FRISBEY,                          )
                                        )
         Plaintiffs,                    )
                                        )
v.                                      ) No. 21,579
                                        )
SALEM POINTE CAPITAL, LLC,              )
MICHAEL AYRES, and RARITY BAY           )
COMMUNITY ASSOCIATION, INC.,            )
                                        )
         Defendants.                    )
________________________________________)

              TRANSCRIPT OF PROCEEDINGS

                    JULY 21, 2022

 ___________________________________________________

              LORA R. BOATMAN, LCR, CCR

        GATEWAY COURT REPORTING & VIDEO, LLC
           606 West Main Street, Suite 270
                    P.O. Box 950
             Knoxville, Tennessee  37901
                    (865)804-2500

Page 2
 1 APPEARANCES:

 2               FOR THE PLAINTIFFS:

 3               Melanie E. Davis
              KIZER & BLACK, PLLC

 4               217 E. Broadway Avenue
              Maryville, Tennessee  37804

 5               (865)982-7650

 6
              FOR THE DEFENDANTS:

 7
              Adam Russell

 8               FISHER-RUSSELL
              10265 Kingston Pike, Suite C

 9               Knoxville, Tennessee  37922
              (865)259-7777

10
              Thomas M. Hale

11               KRAMER RAYSON, LLP
              800 South Gay Street, Suite 2500

12               Knoxville, Tennessee  37929
              (865)525-5134

13
              Kevin C. Stevens

14               KENNERLY, MONTGOMERY & FINLEY, P.C.
              550 Main Street, Suite 400

15               Knoxville, Tennessee  37902
              (865)546-7311

16

17

18

19

20

21

22

23

24

25

Page 3
 1                   INDEX OF EXHIBITS

 2 Exhibit                                     Page No.

 3 1      Sixth Amendment of Master               51
       Declaration

 4
2      Bylaws of RBCAI                         51

 5
3      Charter for Rarity Bay Community        52

 6        Association Inc.

 7 4      Secretary of State information          52
       for RBCAI

 8
5      3/5/2022 Letter from Michael            62

 9        Ayres

10 6      2/24/2022 Email to RBCAI Board of       66
       Directors

11
7      3/2/2022 Email to Michael Frisbey       73

12
8      4/11/2022 Email to Rarity Bay           77

13        Residents

14 9      3/24/2022 Email to Crystal Pate         81

15 10     2/25/2022 Email from Salem Pointe       89

16

17

18

19

20

21

22

23

24

25

Page 4
 1                 INDEX OF EXAMINATIONS

 2                                             Page No.

 3 MICHAEL D. FRISBEY:

 4 Direct Examination by Ms. Davis                 53

 5 Cross-Examination by Mr. Hale                   84

 6 Cross-Examination by Mr. Stevens               116

 7 Redirect Examination by Ms. Davis              121

 8 Recross-Examination by Mr. Hale                123

 9 Recross-Examination by Mr. Stevens             124

10
RICHARD E. HOBAN:

11
Direct Examination by Ms. Davis                126

12
Cross-Examination by Mr. Stevens               138

13

14 MICHAEL D. AYRES:

15 Direct Examination by Ms. Davis                140

16
JIM ATCHLEY:

17
Direct Examination by Mr. Hale                 173

18
Cross-Examination by Ms. Davis                 187

19
Redirect Examination by Mr. Hale               190

20

21 CHAD A. STORY:

22 Direct Examination by Mr. Hale                 192

23 Cross-Examination by Ms. Davis                 199

24

25

Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 1 (1 - 4) 

Gateway Court Reporting & Video, LLC 



Page 5
 1                 (Whereupon, the aforementioned case

 2       came on for hearing on July 21, 2022, before

 3       Chancellor Jerri S. Bryant, Monroe County

 4       Chancery Court, and the following proceedings

 5       took place, to wit:)

 6      *   *   *   *   *   *   *   *   *   *   *   *

 7                 THE COURT:  Frisbey.  I am not

 8       prepared on Frisbey, because I didn't have

 9       that one, but I'll let you argue.  And I may

10       ask you to come back.

11                 And who did Frisbey sue?

12                 MS. DAVIS:  Your Honor?

13                 THE COURT:  I'm sorry.  My document

14       just says Salem Pointe Capital.  It doesn't

15       tell me whether it's Partners or LLC or both.

16                 MS. DAVIS:  Salem Pointe Capital,

17       LLC, Michael Ayers individually, and Rarity

18       Bay Community Association, Inc., Your Honor,

19       just as an interested party.  That's what was

20       referenced earlier.

21                 THE COURT:  All right.

22                 MS. DAVIS:  I'm here, Your Honor, on

23       behalf of Michael Frisbey and his wife, Jamie

24       Frisbey.

25                 THE COURT:  Yes.  Is Michael Frisbey

Page 6
 1       sure he wants to jump into all of this?

 2                 MS. DAVIS:  Believe it or not, he

 3       does.

 4                 THE COURT:  Okay.  He was the

 5       director that got booted.  Is that right?

 6                 MS. DAVIS:  There were two directors

 7       that got booted.

 8                 THE COURT:  Pate and Frisbey.

 9                 MS. DAVIS:  That's correct, Your

10       Honor.  He's one of the two.  The election at

11       issue was held on February 23rd of this year.

12                 THE COURT:  Slow down a second.

13       2/23/22.

14                 MS. DAVIS:  Yes.  There was a board

15       election by the membership.

16                 THE COURT:  All right.

17                 MS. DAVIS:  The day before, Michael

18       Ayres, purportedly on behalf of Salem Pointe

19       Capital, LLC, sent out an email to the

20       association board.  Mike Frisbey was not on

21       the board at that time.  Michael Ayres claimed

22       to be acting as a representative for Salem

23       Pointe Capital as declarant and announced that

24       there would be a meeting on March the 1st, a

25       special meeting, and that the meeting was

Page 7
 1       called regarding "removal of one or more

 2       members from the CAI board of directors."  So

 3       he was setting that meeting before the

 4       election even occurred.  He also claimed that

 5       the association bylaws permitted Salem Pointe

 6       to unilaterally remove a director with or

 7       without cause at any time.  We contest that,

 8       the legality of that provision.  That is what

 9       it says, but we contest in this lawsuit

10       whether or not that's legal and enforceable.

11                 THE COURT:  All right, so wait a

12       minute.  The election was held on 2/23?

13                 MS. DAVIS:  It was.

14                 THE COURT:  And before the election

15       was held, Mr. Ayres sent an email to the

16       board -- getting my notes clear -- and said

17       there's going to be a special meeting on 3/1

18       to remove one or more before there was even an

19       election.

20                 MS. DAVIS:  That's correct.

21                 THE COURT:  All right.

22                 MR. HALE:  Wait a minute.  He sent a

23       notice to the existing board members that were

24       not subject to being elected at that election.

25                 MS. DAVIS:  That's right.

Page 8
 1                 MR. HALE:  There was four.  And then

 2       there was four more elected later.

 3                 MS. DAVIS:  That's right.

 4                 MR. HALE:  So he sent the notice to

 5       the ones that were already on the board, just

 6       to be clear.

 7                 MS. DAVIS:  That's what I said.

 8       Yeah, it was to the then board.  My client

 9       wasn't on the board at that time.  The

10       election had not yet occurred.

11                 So basically what Mr. Ayres was

12       saying, that anyone who was on the board after

13       the election by the members who he didn't like

14       would be summarily removed.  He also said that

15       any replacements for the person he was going

16       to remove, unnamed, would have to be approved

17       in advance by Salem Pointe Capital.

18                 On February 23rd the election was

19       held, and the results were provided to the

20       community the day after, on February 24th.

21       Michael Ayres ran for a board position that

22       only received 6.6 percent of the votes.  So he

23       was not elected to the board.  The four

24       candidates who received the most votes were

25       elected to the board, and one of those was my
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Page 9
 1       client, Michael Frisbey.  He had 631 votes,

 2       which was 15.3 percent of the total.

 3                 THE COURT:  I'm sorry, give me those

 4       numbers again.

 5                 MS. DAVIS:  631 votes, which was

 6       15.3 percent of the total votes.

 7                 So Mr. Frisbey and three others, who

 8       were not Michael Ayres, joined the four

 9       existing board members, which included, at

10       that time, Crystal Pate.

11                 THE COURT:  So four new members.

12                 MS. DAVIS:  Yes.  After the defeat

13       in the election the next day, February 24th,

14       Mr. Ayres sent an email to all the board

15       members including Mr. Frisbey, the newly

16       elected board member, about that March 1st

17       special-called meeting that had already been

18       announced.  The email was basically a paste

19       and copy of the email he sent two days

20       previous, and it didn't specifically state who

21       was going to be removed.

22                 At the March 1st meeting -- oh, and

23       that was important because it did not follow

24       the provisions of the bylaws if you're gonna

25       remove a director, say he didn't have the

Page 10
 1       right to do it anyway, but he did have the

 2       right just theoretically.  8.5 of the bylaws

 3       dealing with removal of directors and

 4       vacancies provides in pertinent part that any

 5       director whose removal is sought shall be

 6       given notice prior to any meeting called for

 7       that purpose.  So we say a blanket notice that

 8       was given even before the board was elected

 9       did not give any particular member notice of

10       whether or not they were going to be up for

11       removal, so therefore, it didn't meet the

12       requirements of 8.5 of the bylaws.

13                 At the March 1st meeting, Michael

14       Ayres announced that he, on behalf of Salem

15       Pointe Capital, was removing Michael Frisbey

16       and Crystal Pate from the board.  There were

17       proper objections made.  This lawsuit was

18       filed on June 13th seeking to declare that

19       there was no legal authority for the removal,

20       it wasn't done properly, and that Salem Pointe

21       Capital did not have the legal authority to

22       unilaterally remove members of the board.

23                 THE COURT:  Okay.  You've not been

24       in this for four years like the rest of this.

25       Don't say the words "Salem Pointe Capital."

Page 11
 1                 MS. DAVIS:  Okay.  What should I

 2       say?

 3                 THE COURT:  LLC.

 4                 MS. DAVIS:  LLC.

 5                 THE COURT:  Because there's Salem

 6       Pointe Capital Partners and Salem Pointe

 7       Capital, LLC.  And the record won't be clear

 8       to whom you're referring without reading more

 9       context if you don't, if you just say "Salem

10       Pointe."

11                 MS. DAVIS:  Gotcha.

12                 THE COURT:  It helps me keep my

13       notes.

14                 Suit was filed on 6/13/22.  Tell me

15       again.

16                 MS. DAVIS:  We claim that the

17       removal wasn't proper because it didn't follow

18       the process, and that there was no legal right

19       or authority for that removal.  And I can

20       explain why.

21                 THE COURT:  Okay.

22                 MS. DAVIS:  The first is, under

23       Tennessee law, the declarant does not have the

24       power to unilaterally remove directors from a

25       not-for-profit corporation.  The association

Page 12
 1       is a not-for-profit corporation, governed

 2       under the provisions of T.C.A. 4852 and the

 3       various chapters therein.

 4                 THE COURT:  Can you narrow me down

 5       when I'm looking at this?

 6                 MS. DAVIS:  I will, Your Honor.  I

 7       was just going to summarize the four grounds,

 8       and then I'll give more detail.

 9                 THE COURT:  All right.

10                 MS. DAVIS:  So no powers he can

11       unilaterally remove under Tennessee law,

12       because Tennessee law provides for

13       not-for-profit corporations how directors are

14       to be removed.  And giving a person the right

15       to do that unilaterally is not the way it's

16       done.

17                 THE COURT:  All right.  And I'm

18       going to go down the decision tree on that one

19       and say, okay, but what if the documents say

20       he can?

21                 MS. DAVIS:  Well, the documents

22       cannot say he can because Tennessee law says

23       that Tennessee not-for-profit corporations are

24       to be governed under the provisions of the

25       Tennessee Not-For-Profit Corporation Act.
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Page 13
 1                 THE COURT:  So you're saying if the

 2       documents conflict with the law, then we have

 3       to follow the law.

 4                 MS. DAVIS:  That's correct,

 5       regardless of what the documents provide.  And

 6       of course the members have no say so in any of

 7       that, approval of that language.  It was very

 8       self-serving language, we submit.  But if it's

 9       contrary to the provisions of Tennessee law,

10       it cannot be enforced is our first argument.

11                 THE COURT:  All right.

12                 MS. DAVIS:  The second is --

13                 MR. HALE:  If I can interject?  Did

14       you want a copy -- I've got a copy of the

15       statute.

16                 THE COURT:  That's fine.  Just hand

17       it to the officer.

18                 All right, number one.  Number two.

19                 MS. DAVIS:  It prevented the board

20       from managing and controlling the association,

21       which is required by law and by the charter.

22       In effect what was happening is that Salem

23       Pointe Capital was controlling the board.

24                 THE COURT:  LLC.

25                 MS. DAVIS:  I'm sorry.  The LLC was

Page 14
 1       controlling the association and not the board

 2       as required by law and required by the

 3       charter.

 4                 There was the improper notice is our

 5       third reason.

 6                 And fourth, it was a violation of

 7       fiduciary duty by the defendant.  There was a

 8       question in Tennessee until the Innerimages

 9       case, and I think Your Honor is familiar with

10       it --

11                 THE COURT:  Yes.

12                 MS. DAVIS:  -- whether or not a

13       declarant or developer owed a fiduciary

14       obligation to members.  And that case holds

15       that there is such a duty.

16                 THE COURT:  Give me one second.  I'm

17       catching up.

18                 All right.

19                 MS. DAVIS:  Okay.

20                 THE COURT:  I'm going to stand up

21       for a minute.  I've been sitting here.

22                 Okay.  Go ahead.  I'm going to stand

23       a while.

24                 MS. DAVIS:  I would also mention as

25       an aside that on March 5th of this year, my

Page 15
 1       client and his wife -- the reason his wife is

 2       a party in this lawsuit is not because she's

 3       on the board; it's because of this issue.

 4       They were summarily suspended from the country

 5       club by Michael Ayres apparently because

 6       Michael Frisbey disagreed with Michael Ayers.

 7       There was no other reason given for the

 8       six-month suspension.  And there was nothing

 9       alleged that he had done anything improper,

10       like, you know, raised a fit at the country

11       club.  Nothing other than Michael Ayres didn't

12       like somebody who went against him.  And my

13       client still has to pay dues, by the way,

14       mandatory dues.

15                 So, first, the bylaw that we're

16       talking about that is problematic, giving the

17       purported declarant the right to unilaterally

18       just up and decide he wants to remove a board

19       member, which is what happened here.  That is

20       a problem because its inconsistent state law,

21       and specifically 48-52-106(b).

22                 THE COURT:  All right.  Give me a

23       second.  I'm going to change pens.  48-52-106?

24                 MS. DAVIS:  106(b).

25                 THE COURT:  All right.  Is that the

Page 16
 1       one --

 2                 MS. DAVIS:  This provides that the

 3       bylaws for a not-for-profit corporation must

 4       be consistent with the act and the charter for

 5       the corporation.  Okay?

 6                 Again, the specific removal statute

 7       is 48-58-108, which talks about how directors

 8       are to be removed in a not-for-profit

 9       corporation, and it provides that the members

10       may remove one or more directors elected by

11       them, with or without cause, unless the

12       charter provides that the directors can be

13       removed for cause.

14                 THE COURT:  What does the charter

15       provide in this situation?

16                 MS. DAVIS:  It does not speak to

17       that issue, Your Honor.  It does say that the

18       association will be controlled by the board,

19       but it doesn't speak specifically to cause or

20       no cause for removal of directors.

21                 THE COURT:  So presumably directors

22       can be removed without cause.

23                 MS. DAVIS:  By the members.

24                 THE COURT:  By the members.

25                 MS. DAVIS:  Yes.
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Page 17
 1                 And Mike Frisbey had been elected by

 2       the members, who clearly liked him to serve.

 3                 It goes on to have various

 4       provisions about election by a class.  Then a

 5       director can be removed only by members of the

 6       class.  That's not what happened here.

 7                 Basically, the next section

 8       summarizes that a director may be removed

 9       under A or B only if the number of votes cast

10       to remove the director would have been

11       sufficient to elect the director a meeting

12       called for that purpose.

13                 Those are the critical provisions of

14       that section.  And again, under

15       T.C.A. 48-58-106(b), bylaws have to be

16       consistent with the act, and the act says the

17       members remove a director elected by the

18       members.  Now, it's different if it's a board

19       member appointed by the board.  The T.C.A.

20       says the board can remove that member.  Not

21       some third party, but the board.  But here a

22       member elected board of director cannot simply

23       be taken out by a third party like Salem

24       Pointe -- like LLC.  There is no provision in

25       state law in which a third party can

Page 18
 1       unilaterally remove a director elected by the

 2       members.  And state law does trump Section 8.5

 3       of the bylaws.

 4                 THE COURT:  Is this in a brief?

 5                 MS. DAVIS:  Yes, I have it.  Yes,

 6       Your Honor.

 7                 THE COURT:  The clerk made a copy of

 8       it for me.  I've got it.

 9                 MS. DAVIS:  It is summarized, Your

10       Honor.  It's very short.

11                 The second issue that I mentioned is

12       the reason we believe that this removal was

13       improper, is that the declarant's actions

14       voided the board control of the association.

15       By statute, T.C.A. 48-58-108(3), "All

16       corporate powers --

17                 THE COURT:  Go back just a second.

18       The declarant what?  When you started quoting

19       the statute, I was --

20                 MS. DAVIS:  The declarant's actions

21       negated control of the board by the

22       association.  Basically, the association and

23       the members are supposed to control what

24       happens.  And when Michael Ayres has this

25       purported power to come in and snap his

Page 19
 1       fingers and change what members have voted to

 2       happen, that takes away the power of the

 3       members to direct the association through the

 4       board.  And the not-for-profit corporation

 5       statute T.C.A. 48-58-108(b) states that "All

 6       corporate powers shall be exercised by or

 7       under the authority of and the affairs of the

 8       corporation managed under the direction of its

 9       board."

10                 THE COURT:  Give me a second because

11       I have that statute.  I just need to look at

12       it with you.

13                 48-58-108?

14                 MS. DAVIS:  (b).

15                 THE COURT:  (b).

16                 MS. DAVIS:  Yes.  And the charter

17       also, which is provided as Exhibit C to the

18       complaint, says in Article 11, Section A that

19       "The business and affairs of the association

20       shall be conducted, managed, and controlled by

21       a board of directors."

22                 And it's our position that that is

23       something in name only if the board of

24       directors is handpicked by only people who

25       agree and don't go against LLC and Michael

Page 20
 1       Ayres.  But that's illusory.

 2                 THE COURT:  Okay.

 3                 MS. DAVIS:  It is important to note

 4       too that Section 13.11 of the bylaws expressly

 5       states that "Any conflicts between Tennessee

 6       law, the bylaws, the charter, and the

 7       declaration shall be resolved in the order of

 8       Tennessee law first; second, the charter;

 9       third, the bylaws; and fourth, the

10       declaration."

11                 THE COURT:  All right.  Tennessee

12       law -- let me find the bylaws.  Hang on.

13                 MS. DAVIS:  That's 13.1, Your Honor,

14       that provides that hierarchy.

15                 THE COURT:  I'm sorry.  I was at

16       13.1.  Gotcha.

17                 MS. DAVIS:  Okay.  So this type of

18       thing was anticipated in the bylaws that, hey,

19       if there's a bylaw that's contrary to state

20       law, state law prevails.  We submit, of

21       course, that even if that bylaw were

22       enforceable, that it was not complied with

23       because Section 8.5 provides that if a

24       declarant wished to remove a director, that

25       the director has to be put on notice that that
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Page 21
 1       person is up for removal, and that didn't

 2       happen when an email just said one or more

 3       board members would be removed.  That's a

 4       minor point in the whole scheme of things,

 5       because we say he didn't have the power at

 6       all, even if that notice had been properly

 7       provided.  But I think it does make it rather

 8       easy to say that my client should still be on

 9       the board, because the notice issue is cut and

10       dry.  And I don't think that that's actually

11       disputed what the notice provided and what the

12       bylaw requires for notice.

13                 The next issue is about the breach

14       of fiduciary duty.

15                 THE COURT:  Yeah, improper notice.

16       Now the final one.  Okay.

17                 MS. DAVIS:  Yes.  Breach of

18       fiduciary duty, Innerimages vs. Newman,

19       579 S.W.3d 29 (Tenn. App. 2018) recognizes

20       that developers have a fiduciary duty to

21       owners and homeowners associations.  So

22       deciding that he doesn't like Mike Frisbey and

23       Crystal Pate, Michael Ayres had a -- or LLC

24       had a fiduciary duty to the owners and the

25       homeowners to act in a fiduciary capacity and

Page 22
 1       not just act in its own best interest or in

 2       the LLC's best interest, and that's what he

 3       was doing.  He was ticking off people who

 4       disagreed with him or dared to go against what

 5       he said were his powers.  That is a breach of

 6       fiduciary duty.  And these are not simply

 7       contracts, we would submit, Your Honor.  I

 8       think there's sort of an allegation that, hey,

 9       we have the contractual right to do this, and

10       therefore, the developer or the declarant can

11       do whatever it wants to.  This is not a

12       regular contract situation.  There are rights

13       that the members and the owners have that have

14       to be also considered, because they were not

15       parties to that contract.  Now, yes, many of

16       them bought in knowing that they were subject

17       to restrictive covenants that could be

18       amended, but they didn't agree for that to be

19       a no-holds-barred level of change and this

20       power that's not even legal being given to LLC

21       to basically rule over the community even

22       though it owns very few lots and has very

23       little investment compared to the rest of the

24       owners all put together.  That has to be

25       weighed in the balance, unlike a regular

Page 23
 1       private arm's length contract between two

 2       parties that we normally see in court.

 3                 So we are prepared to put on proof

 4       necessary to show that these things are true,

 5       and we want a temporary injunction that would

 6       prevent Salem Pointe Capital and the

 7       association from taking the position that

 8       Michael Ayres is not on the board.  Again, the

 9       easiest --

10                 THE COURT:  I'm sorry.  From?

11                 MS. DAVIS:  Taking the position that

12       he's not serving on the board.  We say he's

13       still on the board because --

14                 THE COURT:  You said Michael Ayres.

15                 MS. DAVIS:  I'm sorry.  Yeah,

16       Michael Ayres and LLC.

17                 THE COURT:  Taking the position that

18       Frisbey is not on the board.

19                 MS. DAVIS:  Yeah, that Frisbey is

20       not on the board any longer, because even if

21       you just look at the notice issue, he's still

22       on the board.  But if you look at the other

23       issues as well, LLC did not have the power or

24       authority to unilaterally remove Michael

25       Frisbey and Crystal Pate as was purportedly

Page 24
 1       done at the March 1, 2022, meeting.  So we're

 2       asking for injunctive relief to allow him to

 3       continue to serve on the board.  Right now

 4       they're acting like he's not on the board, and

 5       there's an election coming up, which was

 6       mentioned previously.  But we say having never

 7       been properly noticed and never properly

 8       removed from the board, he still remains on

 9       the board and that needs to be recognized.

10                 THE COURT:  All right.  LLC?

11                 MR. HALE:  Your Honor, the petition

12       that was filed has been responded to in detail

13       by a sworn answer.  We have witnesses here

14       today to talk about these very things that are

15       being discussed.  I'm not sure exactly where

16       we are on that.  I would take up for a moment

17       the legal argument about the removal because

18       that seems to be the hot button item.

19                 Exhibit -- and I have -- in that

20       notebook right there in front of you, I have

21       put copies, and I checked with counsel.  I put

22       copies of all the exhibits that were attached

23       to the petitions and our response are in that

24       notebook.  The petitions and the responses are

25       not, but I put the exhibits together because I
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Page 25
 1       felt it would have been easier to not have to

 2       shuffle around.

 3                 One of the exhibits in our response,

 4       I think it's Exhibit No. 1, is an email where

 5       Mr. Frisbey, long before he was on the board,

 6       in which he says, "My long-term goal is to

 7       help elect enough independent residents to the

 8       board that the RBCAI will eventually file a

 9       legal action against SPC and Michael Ayres to

10       remove the declarant rights.  At this point it

11       will take 67 percent of the vote of all

12       property owners to change the governing

13       documents or the design review guidelines."

14                 That was sort of the initial salvo

15       from Mr. Frisbey back in -- it looks like

16       April of 2021.  Exhibit 3-A through H that is

17       in the notebook that we filed in response to

18       the petition here are a collection of

19       communications that Mr. Frisbey sent out to

20       the community that witnesses, who are here to

21       testify, will explain just absolutely have

22       torn the community apart.  Obviously,

23       Mr. Frisbey has the right to have whatever

24       opinions he has.  He's entitled to that.

25       Michael Ayres, as the owner, one of the owners

Page 26
 1       of LLC, which is the declarant, is -- and

 2       there will be proof about this, is entitled to

 3       have people on the board of the community

 4       association who are not myopic in their view

 5       of what they want the outcome to be.

 6                 The whole community needs people

 7       that are not going to jump to conclusions

 8       based on their own personal beliefs.  They

 9       need people that are willing to look at the

10       overall good of the entire community,

11       including all of the amenities, the whole

12       neighborhood, and how decisions are made.  We

13       have witnesses here who are here to testify

14       about how Michael Ayres conducted himself with

15       the board for the years leading up to this

16       recent flurry of activity.

17                 The point -- the point is, that

18       there is a lot of reason for why people were

19       removed from the board.

20                 But one thing I would like to point

21       out is that if you remove two people from the

22       board of eight, there's still six other people

23       and potentially two more that are going to

24       eventually be elected by the members to

25       replace those two.  So to suggest that somehow

Page 27
 1       LLC is controlling the board because there are

 2       two people that are very -- the proof's going

 3       to be, very divisive in the community and

 4       resulted in a lot of discord in the community

 5       have been removed from the board.  There are

 6       still six other people who are there to make

 7       the decisions.  And to suggest that as a

 8       result of two removals there is irreparable

 9       harm to anything, I just don't understand

10       where the irreparable harm comes in.

11                 Stepping back just a second to the

12       issue of the removal notices.  No question

13       that the bylaws allow the declarant to remove.

14       The declarant gave notice that was addressed

15       in an email to each individual board member.

16       So each individual board member got the notice

17       in which it was said the meeting would involve

18       the removal of potentially one or more

19       directors.  The next day after the election,

20       the same notice was sent to the newly elected

21       people.  Mr. Ayres sent the day after that --

22       I think it was February the 25th, and this

23       would be Exhibit No. 2 to our response, in

24       which he explained to the board members my

25       intent is to find out which of you really want

Page 28
 1       to serve on the board and will abide by the

 2       governing documents and the ones that weren't

 3       willing to say that's what they were willing

 4       to do, he was taking into consideration the

 5       possibility of removing them.  But he was

 6       considering removing everybody if they

 7       wouldn't agree to abide by the governing

 8       documents that they were bound by.  Well, that

 9       particular email, Exhibit No. 2, identifies --

10       I think the language is -- Mr. Frisbey got

11       this email, and it says, "If past performance

12       is indicative of future results, then I do not

13       have high hopes specifically for Mr. Frisbey

14       and Ms. Pate."  So he was identified before

15       the March 1 meeting as one who was being

16       considered.  But beside that, Mr. Ayres, in

17       this email, he goes on to say the plan.  "The

18       board members will be consulted on March 1 at

19       11:00 a.m. as to their desire to continue

20       serving on the board and how honest the

21       answers are to the questions will be a

22       determining factor."  So he made it clear he

23       was considering removing of all of the board

24       members if they were not willing to take the

25       kind of actions and take the steps necessary
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 1       to heal this community, which was being ripped

 2       apart.

 3                 At the meeting that occurred -- and

 4       this is what the testimony is going to be.

 5       The meeting occurred on March 1st.  Mr. Ayres

 6       questioned all of them about their willingness

 7       to follow the governing documents, the master

 8       declaration, and the bylaws.  The ones that

 9       said they would did not get removed.  The two

10       that wouldn't respond to his question, who

11       were there -- they obviously had notice and

12       they were there at the meeting, they are the

13       two that got removed.

14                 (Brief interruption.)

15                 THE COURT:  Okay, sir, pass it up.

16                 UNIDENTIFIED SPEAKER:  I thought I

17       turned it off.  My apologies, Your Honor.

18                 THE COURT:  That's two strikes.

19                 All right.

20                 MR. HALE:  So the long and short of

21       it is, our contention is that the notice as

22       required by Bylaw 8.5 was followed because all

23       of the board members were given notice.  They

24       were -- it was specifically addressed to each

25       one of them.  In the email header it had "To:"

Page 30
 1       and their email address for all the board

 2       members.

 3                 (Brief interruption.)

 4                 THE COURT:  I'm going to put it in a

 5       glass of water.

 6                 Take it out of the courtroom.  Put

 7       it on my desk back there.

 8                 I'm sorry, Mr. Hale.  You've been

 9       interrupted twice now.

10                 MR. HALE:  It's no problem.

11                 THE COURT:  Let's go back to -- my

12       last note says subsequent emails as part of

13       Exhibit No. 2 notified, according to your

14       interpretation, according to 8.5, that's what

15       complied with the rule.

16                 MR. HALE:  Well, Your Honor, our

17       position is the first notice complied because

18       they were addressed to each individual board

19       member.  Each individual board member was told

20       that one or more directors were being

21       considered for removal.  And Michael Ayres'

22       subsequent email, Exhibit 2, makes it clear

23       that his plan was to consider removing all of

24       them depending upon the answers to his

25       questions.  When he asked the questions, the

Page 31
 1       ones that said, yes, we'll go by the governing

 2       documents, the master declaration, that's what

 3       the proof is going to be, and he asked them.

 4       The ones that answered yes didn't get removed,

 5       and the ones that didn't respond or wanted to

 6       be argumentive got removed.

 7                 THE COURT:  All right.  So let's tie

 8       something together here because what you're

 9       asking me to look at is the bylaws.  The

10       bylaws talked about the members removing.

11       "Any director may be removed by members

12       holding a majority of the total votes in the

13       association."  That doesn't include Mr. Ayres

14       at that point.

15                 MR. HALE:  No.  The Sixth Amendment

16       has -- and I can give you a copy if you need

17       it.

18                 THE COURT:  I've got it.  Hang on.

19                 All right.  I've got it.

20                 MR. HALE:  I think it's page 9.  At

21       the top, No. 2, Amendment of the Bylaws on

22       page 9.  And then if you look down, it has --

23                 THE COURT:  Removal of directors.

24                 MR. HALE:  Removal of directors and

25       vacancies.  This amendment added to that

Page 32
 1       sentence "or by the declarant."

 2                 THE COURT:  All right.  Now, go

 3       to -- give me one second.

 4                 Now, address the next step of that

 5       to Ms. Davis' argument that that is different

 6       from what the law allows, and so the law has

 7       to control over that.

 8                 MR. HALE:  This is why lawyers have

 9       a place in this world, I guess, is because

10       they don't always read statutes the same way.

11                 THE COURT:  Or governing documents.

12                 MR. HALE:  That's -- exactly.

13                 So let's start where she starts.

14       And I think I handed up through the officer --

15                 THE COURT:  I've got it.

16                 MR. HALE:  -- 48-52-106.  It's the

17       single sheet.  If you look at the Part 2 of

18       that.  B, I'm sorry.  Rule B.  "The bylaws of

19       the corporation may contain any provision for

20       managing the business and regulating the

21       affairs of the corporation that is not

22       inconsistent with the law or the charter."

23                 THE COURT:  "That is not

24       inconsistent with the law."  All right.  And

25       then the law says on (B) of 108 is the next
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 1       place we go.

 2                 MR. HALE:  (B) 108 addresses -- I'm

 3       going to read it because I think it helps us

 4       as we argue about it.  I'm not arguing with

 5       you.  I'm arguing with myself and my opponent.

 6                 "If a director is elected by a

 7       class, chapter, or organizational unit or by a

 8       region or other geographic group."  Okay.

 9       That's the first problem.  These people, these

10       directors were not elected by a class,

11       chapter, or other organizational unit by

12       region or other geographic grouping.  They

13       were elected by all of the members.  This

14       provision is intended to govern situations

15       where there are special director seats that

16       are elected by different groupings,

17       subgroupings of the members.  So (B) doesn't

18       even apply to this situation because that's

19       not what happened here.  Arguably, (A) might

20       apply.  And I thought that's what was being

21       argued when I first read the petition.  The

22       members may remove one or more directors

23       elected by them, with or without cause, unless

24       the chapter provides that the directors may be

25       removed only for cause.

Page 34
 1                 So what they're asking you to do is

 2       to add in the word "only."  Only the directors

 3       may remove one or more directors elected --

 4       only the members may remove one or more

 5       directors elected by them with or without

 6       cause.  So they're saying there, yep, the

 7       members can do it.  It doesn't address a

 8       declarant who is given the power to do it

 9       under the master declaration of covenants and

10       restrictions.  This provision -- there's no

11       provision I have found anywhere in Tennessee

12       law that says that the declarant cannot be

13       given the power to remove directors in a

14       homeowners association that is connected with

15       the development where that declarant is in

16       place.  They're arguing that (A) is an

17       exclusive way to remove.  It says the members

18       may, yes, but it doesn't say only the members

19       may.

20                 In Tennessee when the contracts say

21       what they say, my experience has been the

22       Supreme Court generally says we're going to do

23       what the contracts say unless there's some

24       very specific provision that makes it

25       unlawful.  We know of no provision that says

Page 35
 1       the declarant can't remove the directors.  Our

 2       reading of these provisions in 108 of the

 3       Nonprofit Act give various ways that members

 4       can remove other directors elected by those

 5       members, and they give ways that a class of

 6       members that have elected a director may be

 7       able to do it, but they don't say these are

 8       the exclusive ways.  They don't make this the

 9       only way it can happen.  So our view is that

10       the 8.5 Amendment is not contrary to the law

11       of the state of Tennessee.

12                 THE COURT:  And you found no case

13       law on that?

14                 MR. HALE:  The only case law that we

15       found is one case.  It's called Urbanavage,

16       U-R-B-A-N-A-G-E [sic], v. Capital Bank.  It is

17       a case that -- it's a little convoluted.

18       Apparently, in this case, the bank foreclosed

19       on a development and took the declarant

20       rights, and I think the bank was given the

21       power as the declarant to remove directors.

22                 In this case, while it doesn't --

23       what it says is -- and I actually have a full

24       copy of it.  The agreement confers on Capital

25       Bank the rights of the developer.  The

Page 36
 1       declaration gives the developer the authority

 2       to appoint and remove a majority of the

 3       members of the board.  This is evidence that

 4       Capital Bank acted within its authority in

 5       appointing members of the board and thus

 6       enacted the legal justification.

 7                 So while it's not -- they recognized

 8       that a third party can have the power to

 9       remove directors.  In this case --

10                 THE COURT:  But it doesn't say it

11       was overruling or that it was a -- nobody

12       raised whether 48-58-108 applied.

13                 MR. HALE:  That very well may be the

14       case.  But they certainly allowed it here.

15       Maybe nobody raised it.  I didn't remember it

16       being raised in this case, and I've read it a

17       bunch of times.  But that's the only case I

18       have been able to find.  And again, normally,

19       if you go back to that first statute that we

20       read, it's expansive.  The bylaws of a

21       corporation may contain any provision for

22       managing the business and regulating the

23       affairs of the corporation that is not

24       inconsistent with law or the charter.  That's

25       saying to me if you can't find something out
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 1       there that says you can't do this, then you

 2       can put it in the bylaws of the nonprofit

 3       corporation.  That's the way I read that

 4       provision.  It's expansive, recognizing that

 5       many times in operating agreements,

 6       partnership agreements, all kinds of corporate

 7       documents that govern corporate governance,

 8       they agreed to things different than what's in

 9       the statute.  It's not always -- they don't

10       always do what the default is in the statute.

11       So the law in this state seems to welcome the

12       idea that you can do different things unless

13       it's very inconsistent, clearly it's

14       inconsistent with some other principle of law.

15       And I have found no other principle of law

16       that says the declarant does not have the

17       right to make this provision in the

18       declarations.

19                 I'm sure there was something else I

20       should talk about, but I --

21                 THE COURT:  While you're thinking

22       about that, let me catch up in my notes.

23                 MR. HALE:  Your Honor, you know,

24       this was a motion for a temporary injunction

25       hearing.  I have witnesses here to talk about

Page 38
 1       a number of these issues that we -- that get

 2       into the kind of meat of this thing a little

 3       bit.  A lot of the issues like the notice, the

 4       statute that we just went through.  I think

 5       those are really kind of -- those are really

 6       kind of legal questions.  There are other

 7       parts of it, though, where -- Your Honor, when

 8       I'm hearing people sit around and talk about

 9       what a bad guy my client is, there comes a

10       time when we need to put them on the witness

11       stand and let Your Honor hear what they have

12       to say, because it ain't that way.  And I've

13       got other members of the board that are ready

14       to testify as well about how he has -- I mean,

15       the --

16                 THE COURT:  Well.

17                 MR. HALE:  -- he's just running

18       roughshod over everybody, and that's just not

19       the case.

20                 THE COURT:  Whether he's a good guy

21       or a bad guy is not the issue today, I don't

22       think.  The question is authority and proper

23       action.  So I'm not going to say you all can't

24       put on witnesses if you think that that's

25       what's needed for this hearing.  But I don't

Page 39
 1       see the relevance of whether Mr. Ayres is a

 2       good guy or a bad guy.  I mean, that's not the

 3       issue.  The issue is did he act within his

 4       authority or did he not, or is there going to

 5       be -- the real issue is immediate irreparable

 6       harm for a temporary injunction.

 7                 MR. HALE:  The point I would raise

 8       on that is this is one member of the board who

 9       is now --

10                 THE COURT:  Being Mr. Frisbey.

11                 MR. HALE:  Frisbey.  And he has been

12       allowed to continue to go to the meetings, as

13       I understand it.  Some question was made about

14       paying dues.  And my understanding is his

15       account has been credited, and he isn't

16       expected to pay dues during his suspension.

17       But I think the one thing that I get concerned

18       about, and that's why I put Collective

19       Exhibit 3 in the exhibits, there's a lot of

20       things that are being said out there in the

21       community by Mr. Frisbey that is not helpful

22       for the declarant or for the association or

23       the neighborhood.

24                 Now, I'm sure Mr. Frisbey thinks

25       it's helpful to get everybody all stirred up

Page 40
 1       and get them mad at each other, and that way

 2       he can get more independent people, in his

 3       mind, to elect him to the board.  But his

 4       ultimate goal is to do away with Michael, as

 5       he says in his exhibit, number one, to my

 6       response, his number one goal is to get rid of

 7       Michael Ayres as the declarant.  So then he

 8       starts the Rarity Bay News, he calls it, like

 9       he's a journalist, and he sends out these news

10       things which are not at all objective.  They

11       are designed to get what he wants, which is

12       Michael Ayres out as the declarant.

13                 So then Michael Ayres is spending

14       all his time trying to figure out, well, how

15       do I deal with all of this.  And so you're

16       constantly having to try to figure out how to

17       massage everybody and make sure everybody just

18       doesn't -- because these people are in their

19       retirement.  They don't want to be down there

20       all up in arms.  So, yes, there was a really

21       good reason to not have someone who had this

22       kind of an agenda on this board.  And I think

23       the feeling is, is that there needs to be some

24       explanation of that and not just sort of

25       cavalierly act like we're running roughshod
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 1       over people.

 2                 THE COURT:  Well, it just goes back

 3       to who's going to control the board.  Is it

 4       going to be --

 5                 MR. HALE:  The board can control

 6       itself, like it's done up until recently,

 7       under Michael Ayres.  And that's part of the

 8       proof we're going to put on is what the board

 9       members for the past three years, before all

10       this hoopla started, how they saw his

11       interaction with them.

12                 THE COURT:  All right.

13                 MR. HALE:  The proof is going to be

14       he didn't lord over anybody.  He didn't

15       overrule over any decision they made.  He

16       didn't ask them to do something that they

17       didn't want to do or that he got upset about

18       it.  That's just not the way it was ever done.

19                 THE COURT:  All right.  If you all

20       are going to put on witnesses, I'm going to

21       stop right there.  It's lunchtime and I'm

22       going to lunch.  I can only imagine that this

23       is going to take at least another hour, and I

24       don't want to sit without lunch for another

25       hour.  So I would like to be back at 1:15.

Page 42
 1       Does that give everyone enough time?

 2                 MR. HALE:  Yes, ma'am.

 3                 THE COURT:  All right.

 4                 MS. PEMBERTON:  Is it all right to

 5       leave items in the courtroom?

 6                 THE COURT:  Sure.

 7                 All right.

 8                 (Whereupon, a lunch recess took

 9                 place from 12:00 p.m. to 1:15 p.m.)

10                 THE COURT:  Ms. Davis, are you

11       ready?

12                 MS. DAVIS:  I thought the

13       association was --

14                 THE COURT:  All right.  Is the

15       association going to make an argument, opening

16       statement?

17                 MR. STEVENS:  Just a very brief

18       argument, Your Honor.  I'm going to short

19       circuit the role of the association in this

20       Frisbey case, which we're talking about right

21       now.  There has been no direct allegation of

22       wrongdoing against the association.  No

23       affirmative relief sought against the

24       association.  So we're going to limit our role

25       in this case, as we would like to do in every

Page 43
 1       case, and we're an interested party.  We will

 2       obviously abide by any legal determinations

 3       this Court makes, and any of those

 4       determinations which impact the administration

 5       of the association or election of course will

 6       be followed by the association.  We have no

 7       direct involvement in a dispute regarding the

 8       authority of the declarant to remove

 9       directors.  The association's position has

10       always been that it intends to follow the

11       governing documents as written unless and

12       until there's some further determination from

13       this Court, Your Honor.

14                 The only thing the association would

15       ask for is some consideration regarding any

16       potential relief or remedy.  Ultimately, if

17       the Court finds that injunctive relief is

18       appropriate, the association desperately wants

19       to go about its ordinary business and does not

20       want further disruption, wants to be able to

21       operate the community, and the board needs the

22       ability to do so.  So we're observing a right

23       if there's some --

24                 THE COURT:  Isn't that part of the

25       problem?  We can't figure out what's ordinary

Page 44
 1       business.  So if I said, okay, I'm going to

 2       enjoin any extraordinary business, then I'd be

 3       back in here fighting over what that is.

 4                 MR. STEVENS:  Well, the reality is

 5       the disputes are almost entirely focused on

 6       voting allocation, voting rights, declarant

 7       rights, and declarant removal.  None of which

 8       the association is taking a position, nor can

 9       it, based on the settlement agreement.  What

10       the association wants to do is be able to hold

11       elections as it needs to.  It wants to be able

12       to administer the community, which is,

13       frankly, generally pretty mundane.  It's

14       maintaining the common areas, the sewer, the

15       water, getting assessments and collecting

16       those, and holding monthly meetings.  So

17       that's all I ask, Your Honor, is, in the event

18       this Court is inclined to grant some

19       injunctive relief, that the association

20       reserves some argument or proof to discuss how

21       that might impact the operations.

22                 THE COURT:  All right.

23                 MR. STEVENS:  Thank you, Your Honor.

24                 MS. DAVIS:  May I briefly respond?

25                 THE COURT:  Briefly.  If you all are
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 1       going to put on proof, arguments are really

 2       kind of superfluous, but go ahead.

 3                 MS. DAVIS:  Since some things were

 4       argued, I just want to briefly respond.

 5       Particularly on the issue of irreparable harm.

 6       Irreparable harm, we submit, Your Honor, is

 7       that the members elected Mike Frisbey to be

 8       their representative and to express the views

 9       of those members on the board.  And if

10       injunctive relief is not given, that point of

11       view that the members wanted on the board will

12       be not heard for however long it takes for

13       this case to be heard, which could be a year.

14       It could be a year and a half as Your Honor

15       knows.  So we submit that that is something

16       that cannot be recovered, his independent

17       voice on the board.

18                 I would like to point out as well

19       there was a question about reliance on which

20       section of T.C.A. 48-58-108.  We're not

21       reliant on (B) as argued by Mr. Hale.  We're

22       arguing based on (A), which we talked about

23       previously about the members may remove.  And

24       (E), I wanted to point out also, says, "A

25       director elected by the members may be removed

Page 46
 1       by the members only at a meeting called for

 2       that purpose of removing the director," and

 3       then it goes on.  But it says "only."

 4                 The next thing that I would like to

 5       point out is that a number of times in the

 6       Not-For-Profit Corporation Act, which I deal

 7       with quite frequently in representing many

 8       associations like I do, it will say at the

 9       beginning of the code section if there is to

10       be an exception in the bylaws or charter.

11       I'll give examples.  48-58-205 about quorum

12       and voting, it says, "except as otherwise

13       provided by Chapters 51 through 68, the

14       charter of bylaws," and then it gives the

15       rule.  The same in 48-58-206 about committees.

16       "(A), unless the charter or bylaws provide

17       otherwise, the board may create one or more

18       committees."  T.C.A. 48-58-101.  Anyway, it

19       goes on.  Multiple times the legislature knows

20       how to say there are different ways you can do

21       this versus this is the way it's to be done.

22       And the T.C.A. Code 48-58-108 that we rely on

23       does not have that language that says unless

24       the charter or bylaws provide otherwise, this

25       is the way to remove a director.  It just says

Page 47
 1       this is the way you remove a director.  So I

 2       think that's important to look at the entire

 3       statutory scheme.  If it were to be like

 4       argued by Mr. Hale, that this is just a

 5       suggestion and that you can do it some other

 6       way, that would have been in the code as it is

 7       with other issues like quorum.  So it's our

 8       position that this language is mandatory and

 9       that you can't just say it's just one way of

10       doing things.

11                 THE COURT:  Okay.

12                 MS. DAVIS:  Okay.

13                 About the Umbrage [sic], the case.

14       In that case it's very distinguishable that

15       the declarant in that case appointed the

16       initial board, which happened.  That's

17       permitted.  There was then a foreclosure, and

18       the bank got the declarant's interest.  The

19       board wanted the bank to put a bunch of money

20       in the development, and the bank didn't want

21       to, and so they fired the board.  And they

22       could do that because the declarant had

23       appointed the board.  So where the declarant

24       appointed the board, the declarant can

25       un-appoint the board and fire them.  That's

Page 48
 1       different.  Those board members were not

 2       elected by the members like what we have here.

 3       So that case is distinguishable.

 4                 All of the arguments that were made

 5       about Mr. Frisbey, that, you know -- what his

 6       views are and how allegedly they're going to

 7       be so divisive in the community.  All of that

 8       was hashed out as part of the campaign in the

 9       elections.  People could hear that and then

10       decide if they wanted to vote for somebody

11       like Mike Frisbey, who is not going to toe the

12       line for the declarant, or do they want to

13       vote for someone else.  The declarant doesn't

14       get to make that decision for the members.  So

15       all of those things about whether or not Mike

16       Frisbey makes a, quote, good board member are

17       decisions for the members to make, not

18       decisions for the declarant to make by

19       removing him when he didn't agree with the

20       declarant's position.

21                 We certainly dispute this idea that

22       somehow there has been peace and harmony since

23       2016 in the community.  I think Your Honor has

24       seen that that's not the case.  The entire

25       board was taken out by the declarant in 2016.
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 1       There have been at least three lawsuits filed

 2       over issues with the board.  So it's not true

 3       that suddenly there's discord in this

 4       community because Mike Frisbey is questioning

 5       the rights of the declarant.  There's been

 6       turmoil throughout the declarant's tenure as

 7       to the declarant.

 8                 And finally, the Not-For-Profit

 9       Corporation Act is different than the regular

10       For-Profit Corporation Act.  There's public

11       policy involved, because this is not only the

12       law for homeowners associations; it's the law

13       for the Boy Scouts, Red Cross, all sorts of

14       charity groups across the state.  You can't

15       just do whatever you want to in those types of

16       organizations like you might be able to do in

17       a private or profit corporation.  So the rules

18       that they were talking about that you could

19       somehow do as you wanted unless the law

20       provided otherwise, that's not the case for a

21       not-for-profit corporation.  The law says what

22       you can and cannot do and they mean it.

23                 One thing that the law says is that

24       this is a democracy.  And if the members elect

25       a director, the members have to take out the

Page 50
 1       director, if he's going to be removed.

 2                 THE COURT:  Okay.

 3                 MS. DAVIS:  Okay.

 4                 THE COURT:  Thank you.

 5                 MS. DAVIS:  Call Mike Frisbey.

 6                 (Whereupon, witness sworn.)

 7                 THE COURT:  If you will scoot up

 8       close to the mic too, it will help.

 9                 THE WITNESS:  Okay.

10                 MS. DAVIS:  Your Honor, as a

11       preliminary matter, I believe that Mr. Hale

12       and I have agreed to enter into the record

13       some foundational documents.  I think you

14       already have those.  The Sixth Amendment, make

15       that Exhibit 1?

16                 THE COURT:  One.

17                 I'm going to mark them, Ms. Davis.

18       I usually do.

19                 MS. DAVIS:  Oh, okay.

20                 THE COURT:  Although, you know what,

21       I'm going to let the court reporter, because I

22       already have one of those.

23                 MS. DAVIS:  Okay.

24                 THE COURT:  Exhibit 1, the Sixth

25       Amendment?

Page 51
 1                 MS. DAVIS:  Yes, Your Honor.

 2                 (Exhibit 1, Sixth Amendment of

 3                 Master Declaration, received into

 4                 evidence.)

 5                 MS. DAVIS:  Let's do the bylaws as

 6       Exhibit 2.

 7                 THE COURT:  Bylaws.

 8                 (Exhibit 2, Bylaws of RBCAI,

 9                 received into evidence.)

10                 THE COURT:  Let's be a little bit

11       more particular in the naming of those.  It's

12       the Sixth Amendment to the bylaws.

13                 MS. DAVIS:  Well, my understanding,

14       Your Honor, is if we have the bylaws

15       themselves and then they were changed in part

16       in the Sixth Amendment.

17                 THE COURT:  Yes.

18                 MS. DAVIS:  I didn't restate the

19       bylaws.

20                 THE COURT:  Yes.

21                 MS. DAVIS:  So you have both of

22       them.

23                 THE COURT:  Yes, I know.  What I'm

24       doing is I'm completing the name of Exhibit 1.

25                 MS. DAVIS:  Oh, yes.  Okay.

Page 52
 1                 Next, I think we've agreed the

 2       charter is Exhibit 3 for Rarity Bay Community

 3       Association, Inc.

 4                 THE COURT:  I don't think I have a

 5       copy of that.

 6                 MS. DAVIS:  Do you want me to hand

 7       this to you, then?

 8                 THE COURT:  Sure.  Do you have a

 9       copy?

10                 MS. DAVIS:  I can get you one.

11                 THE COURT:  Give the original to the

12       court reporter, and I'll take a copy.

13                 (Exhibit 3, Charter for Rarity Bay

14                 Community Association Inc., received

15                 into evidence.)

16                 MS. DAVIS:  And I have the Secretary

17       of State information for Rarity Bay Community

18       Association indicating that it is a

19       not-for-profit corporation.  I would like to

20       make that Exhibit 4.

21                 (Exhibit 4, Secretary of State

22                 information for RBCAI, received into

23                 evidence.)

24                 THE COURT:  I don't need that.

25       Thank you.
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Page 53
 1                 MS. DAVIS:  Anything else to

 2       stipulate, Mr. Hale?

 3                 MR. HALE:  (Moves head side to

 4       side.)

 5                  MICHAEL D. FRISBEY,

 6     having been duly sworn, testified as follows:

 7                  DIRECT EXAMINATION

 8 BY MS. DAVIS:

 9       Q.        Please state your name.

10       A.        Michael Don Frisbey.

11       Q.        And where do you live?

12       A.        550 Cormorant Drive, Rarity Bay

13 Subdivision.

14                 THE COURT:  550 what?

15                 THE WITNESS:  Cormorant,

16       C-O-R-M-O-R-A-N-T, Drive.

17 BY MS. DAVIS:

18       Q.        And you live there with your wife,

19 Jamie?

20       A.        Yes, I do.

21       Q.        When did you purchase your property

22 in Rarity Bay?

23       A.        August of 2014 when this community

24 was developed.

25       Q.        Okay.  That was prior to the Sixth

Page 54
 1 Amendment?

 2       A.        That was prior to the purchase of

 3 the assets out of receivership, yes, and the Sixth

 4 Amendment.

 5       Q.        How many lots approximately are in

 6 Rarity Bay?

 7       A.        1,332.

 8       Q.        Okay.  What, if any, involvement

 9 have you had with the Rarity Bay Community

10 Association, the homeowners association for the

11 Rarity Bay community?

12       A.        I was on the governance committee

13 (inaudible) --

14                 THE COURT:  Speak up, sir, just a

15       little bit to be closer to the microphone.

16                 THE WITNESS:  I'm sorry.

17                 THE COURT:  You were on the

18       governance committee?

19                 THE WITNESS:  Self-governance

20       committee.

21 BY MS. DAVIS:

22       Q.        What is the-self governance

23 committee?

24       A.        It is responsible for inviting

25 executives, the counties, the sheriffs, things of

Page 55
 1 that nature, when they were doing elections, to come

 2 in and make presentations about their particular

 3 positions so that our residents had a better idea of

 4 who to vote for.

 5                 I served on the board of directors

 6 of RBHOO for two terms.

 7       Q.        What is RBHOO?

 8       A.        Rarity Bay Homeowners Association.

 9       Q.        What is that?

10       A.        It's the largest homeowners

11 association in the community outside the RBCAI.

12       Q.        It is a voluntary association?

13       A.        It is a voluntary organization.

14       Q.        But is it chartered and --

15       A.        It is chartered as a nonprofit, yes.

16       Q.        How long are the terms of the board

17 of that organization?

18       A.        I don't remember.  I think two years

19 each.

20       Q.        All right.  Did you have reason to

21 want to run for the board in 2022 --

22       A.        Yes.

23       Q.        -- of the Rarity Bay Community

24 Association?

25       A.        Yes, I did.

Page 56
 1       Q.        Okay.  And why was that?

 2       A.        Because I felt like the community

 3 was being controlled by the declarant.  There was no

 4 information being disseminated to the community

 5 regarding any of the multiple lawsuits that the

 6 community had been associated with.  The declarant

 7 had turned the design review board into a cash cow.

 8 All the money that was -- basically, most of the

 9 money that was being derived from new home

10 construction was going into his income as opposed to

11 the 26-plus-year-old infrastructure that was -- that

12 is Rarity Bay.

13                 I also felt like under the way the

14 board was acting, that they were spending money from

15 the community without the community involvement.

16 And one of the motions that I wanted to put before

17 the community was to pass a resolution that said

18 that if anything cost more than $100,000, that all

19 of the residents in the community should have a

20 right to vote on that, and if 51 percent of the

21 community agreed that that was something they

22 wanted, then so be it, that's what we got to do.

23 But it should not be based on a handful of residents

24 or one or two squeaky wheels that we spend money

25 needlessly.
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 1       Q.        So did you send out emails and

 2 communications to the members that you were running

 3 for the board --

 4       A.        Yes, I did.

 5       Q.        -- in 2022?

 6       A.        Yes, I did.

 7       Q.        Okay.  And you stand by the

 8 statements in those emails?

 9       A.        Yes, I do.

10       Q.        All right.  How many members

11 approximately were running for the two board seats?

12       A.        At the time that I ran for the

13 board, there were eight board -- there were eight

14 community residents that were running for the board.

15 And under the judge's order, she appointed four to

16 be elected, or at least four, and I was one of the

17 four that was elected.

18       Q.        And that was based on the majority

19 vote of the membership?

20       A.        That is correct.

21       Q.        Did you send out information -- did

22 other people send out information in advance of the

23 election about your position on various issues?

24       A.        Yes.  We had a "Meet The Candidates"

25 presentation at the club, where each of the eight

Page 58
 1 candidates had a chance to stand up and say to the

 2 community residents exactly what we stood for,

 3 exactly what we liked to see done with the

 4 community.  And as a result of that, then the

 5 community voted.

 6       Q.        And what percentage of the vote did

 7 you get?

 8       A.        Almost 16 percent.  Fifteen point

 9 something.

10       Q.        And that was one of the top four?

11       A.        That was one of the top four, yes.

12       Q.        Did Michael Ayres run in that

13 election?

14       A.        Yes, he did.

15       Q.        What was his vote total?

16       A.        If you count all of his declarant

17 votes, he got a total of 6 percent.

18       Q.        All right.  Before you were elected

19 to the board, did you get any sort of emails from

20 Salem Pointe Capital, Michael Ayres?

21       A.        Yes, I received several emails from

22 Michael Ayres, because I started the Rarity Bay

23 News.

24       Q.        Okay.  What was that?

25       A.        In our community, the community has

Page 59
 1 been embroiled in lawsuits since it was purchased

 2 out of receivership.  At the time I started Rarity

 3 Bay News, we had multiple lawsuits, and the

 4 community board was not posting any information

 5 regarding any of these lawsuits on the association

 6 website.  So all of the information that people were

 7 hearing was just that.  It was hearsay.

 8       Q.        So what did the emails from

 9 Mr. Ayres or Salem Pointe Capital say?

10       A.        He started challenging me saying

11 that what I was saying was incorrect.  And all I was

12 doing was taking copies of court transcripts and

13 court documents and submitting a summary of those,

14 quoting the specific chapter and verse, aligning

15 them in the documents.  And I attached all of the

16 court documents in their totality to be emailed and

17 sent out, so anybody receiving my email and its

18 summary had a chance to read for themselves the

19 entire documentation.

20       Q.        And were you encouraged by Michael

21 Ayres to not send out that newsletter?

22       A.        Yes, I was.  We were threatened on

23 several occasions.

24       Q.        Do you and your wife belong to the

25 social club?

Page 60
 1       A.        Yes.  We are required to by our

 2 deed.

 3       Q.        All right.  Tell me about that.

 4 Have you traditionally used the social club from

 5 time to time with you and your wife?

 6       A.        Rarely.  Most of the time we would

 7 go pick up food, but on occasion we would.  If had

 8 friends or family in, we might take them up there

 9 for a meal.

10       Q.        Did something happen to your

11 membership after you were elected to the board?

12       A.        Yes.  I was immediately suspended.

13       Q.        By whom?

14       A.        By Michael Ayres, president of the

15 club.

16       Q.        Had you done anything with relation

17 to the club that was bad, like curse, like create a

18 disturbance or anything that would warrant being

19 suspended?

20       A.        No.

21       Q.        Is this the suspension letter?

22       A.        Yes, ma'am.

23       Q.        Have you continued to pay your dues

24 so you can remain in good standing?

25       A.        Yes.
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 1       Q.        Okay.  But you haven't been able to

 2 use the club since -- what is the date of this

 3 letter?

 4       A.        March the 5th.

 5       Q.        And it's a six-month suspension; is

 6 that right?

 7       A.        Correct.

 8       Q.        Were you ever given any explanation

 9 as to why you were suspended from the club and still

10 had to pay your dues?

11       A.        Yes.  We asked for a hearing with

12 the club on several occasions.  We finally did get

13 one, and when we got to the hearing, they submitted

14 to us an email that I had sent out a year earlier

15 that was basically one of my Rarity Bay News

16 articles explaining that if you live in Section 1

17 through 5 of our development, unless it was written

18 into your deed, you did not have to be a member of

19 the club.  If you lived in Phases 6 through 16,

20 because of the Sixth Amendment, you had to be a

21 member of the club.  And he threw that out as

22 justification for -- that it was damaging his

23 business.

24       Q.        Who is "he"?

25       A.        Michael Ayres.

Page 62
 1                 MS. DAVIS:  Okay.  I move to

 2       introduce this letter.  It's Exhibit H to our

 3       petition, the letter suspending him from the

 4       club.

 5                 THE COURT:  Let's get it marked, and

 6       then hand it up, please.

 7                 (Exhibit 5, 3/5/2022 Letter from

 8                 Michael Ayres, received into

 9                 evidence.)

10 BY MS. DAVIS:

11       Q.        And was your wife also suspended?

12       A.        Yes, she was.

13       Q.        Did she have anything to do with any

14 of these political issues in the community?

15       A.        None.  She just happens to live in

16 the same house with me.

17                 THE COURT:  She just what?

18                 THE WITNESS:  Happens to live in the

19       same house with me.

20                 THE COURT:  Give me a moment to read

21       this.

22                 MS. DAVIS:  Sure.

23                 (Brief pause.)

24                 THE WITNESS:  Your Honor?

25                 THE COURT:  Yes, sir.

Page 63
 1                 THE WITNESS:  As it relates to the

 2       suspension, I would like to point out too that

 3       every member of the committee for

 4       self-governance that has disagreed with

 5       Michael Ayres has subsequently received a

 6       similar letter to that, only in their letter

 7       he states clearly that they are not even

 8       allowed on club property or any property owned

 9       by the declarant.  So that's another twelve

10       families.

11 BY MS. DAVIS:

12       Q.        All right.  Are you asking the Court

13 as part of the temporary injunction to restore you

14 to the rights of the club pending the trial?

15       A.        Correct.

16       Q.        You would like to use what you're

17 having to pay for?

18       A.        Absolutely.  Either that or give me

19 back my $5,000 and cancel my monthly dues, and I'll

20 be fine with that too.

21       Q.        And as far as you know, was

22 everything you put in the email, that was printed

23 out to you when you were suspended, true?

24       A.        Everything that was in the email

25 that I sent out?

Page 64
 1       Q.        Yes.

 2       A.        It was true, yeah.  Everything that

 3 I sent out comes straight from the court documents.

 4       Q.        So you weren't spreading false

 5 rumors?

 6       A.        No, ma'am.

 7       Q.        All right.

 8       A.        I was relaying all the court

 9 records.

10       Q.        I'm going to show you a document and

11 see if you recognize it.  It's Exhibit D to our

12 petition.  It's an email from Michael Ayres, dated

13 February 22, 2022.  You are not listed as a

14 recipient of the email.

15       A.        (Inaudible.)

16                 (Witness reviewing document.)

17 BY MS. DAVIS:

18       Q.        Did you only see this after the

19 election?

20       A.        Yes, I did.  I didn't know anything

21 about it.

22       Q.        What was the date of the election?

23       A.        February 23rd.

24       Q.        Did you receive an email on

25 February 24th from Michael Ayres and the LLC?
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 1       A.        Yes, I did.

 2       Q.        Is this a copy of that email that's

 3 Exhibit E to our petition?

 4       A.        Yes, ma'am.

 5       Q.        Okay.  And what -- you don't have to

 6 read it.  What was the gist of the email?

 7       A.        The gist of the email was that he

 8 had decided that he was going to remove those board

 9 members that disagreed with him.

10       Q.        Were you identified by name?

11       A.        Uh, just on the "To" line.  He sent

12 it to everybody.  It was to -- the four members that

13 were elected by the community to serve on the board

14 are the four that he sent the note to.  He didn't

15 like the fact that the community voted them in.

16       Q.        Okay.  Did you take this, though, as

17 notice that you particularly were going to be

18 removed from the board?

19       A.        No, I did not.  It was a general,

20 and I suspected he was going to remove everybody.

21       Q.        Okay.  And he purported to have a

22 special-called meeting for March 1st; is that right?

23       A.        Yes.  But I want to say that at the

24 annual meeting, by our bylaws there is an

25 organizational meeting that is required and the

Page 66
 1 organizational meeting is when the board members

 2 elect their officers.  They decide who is going to

 3 work on what committees, et cetera.  It was

 4 announced at the annual meeting that that

 5 organizational meeting was going to be held on

 6 March 1st.

 7       Q.        At the same time?

 8       A.        At exactly the same time.  So he

 9 tried to highjack the organization meeting.

10                 MS. DAVIS:  I'd like to introduce

11       this email, February 24th, as the next

12       exhibit.

13                 THE COURT:  Is that No. 6?

14                 MS. DAVIS:  Six.

15                 (Exhibit 6, 2/24/2022 Email to RBCAI

16                 Board of Directors, received into

17                 evidence.)

18 BY MS. DAVIS:

19       Q.        Did you later have some other email

20 correspondence back and forth about what was going

21 to happen at that March 1 meeting?

22       A.        I don't remember.

23       Q.        Okay.  Did you ever get anything in

24 particular to you to tell you that your position was

25 up for removal at --

Page 67
 1       A.        No.

 2       Q.        -- the March 1st meeting?

 3       A.        No.

 4       Q.        Let's talk about that March 1st

 5 meeting.  You were in attendance; is that right?

 6       A.        Correct.

 7       Q.        Were all of the new board members

 8 there?

 9       A.        Correct.

10       Q.        Did Michael Ayres at that meeting

11 purport to remove you from the board on behalf of

12 the LLC?

13       A.        Yes.  We held our organizational

14 meeting, and each of our officers elected in our

15 committee were elected or selected, and Chuck

16 Porter, who was then president of the board, allowed

17 Michael Ayres to speak.  He gave him time to speak,

18 and at that time is when he announced that he was

19 removing Crystal Pate and I from the board.

20       Q.        Did you protest that you had not had

21 adequate notice?

22       A.        Yes, I did.  And I also protested he

23 didn't have a right to do it because it was a

24 conflict of Tennessee law.  And I printed out a copy

25 of some of the information you have talked about

Page 68
 1 here today and handed it to him as well as all of

 2 the board members.  And as a result of that, the

 3 board voted at that time to seek outside counsel to

 4 determine whether or not he had the right to do that

 5 based on Tennessee law.

 6       Q.        Were you asked at this meeting by

 7 Michael Ayres whether or not you would agree to

 8 abide by the governing documents?

 9       A.        Yes, I was.

10       Q.        What was your response?

11       A.        Yes.

12                 Kind of crazy not to if you're going

13 to be on the board.

14       Q.        Right.

15                 So we heard some argument earlier

16 that somehow you and Crystal Pate said you would

17 not.

18       A.        No, that is not correct.  Crystal

19 Pate abstained from voting because she challenged

20 what he was doing.  I said I would abide by the

21 rules.

22       Q.        Okay.  And that was -- you were

23 nevertheless taken off the board that day?

24       A.        Well, I was actually taken off on

25 March 5th, because after that board meeting, the

Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 17 (65 - 68) 

Gateway Court Reporting & Video, LLC 



Page 69
 1 board adjourned, and then all of a sudden there was

 2 a called meeting by the board that we knew nothing

 3 about whatsoever, and on March 5 at that board

 4 meeting, it was simply announced that we were being

 5 removed.  And in between that, we learned after the

 6 fact that there were several conversations, emails,

 7 and intimidation by board members, who basically

 8 were told if they didn't adhere to the board rules

 9 and regulations as they were written, that they

10 would be personally liable.  They would not be

11 covered by the D&O insurance and that they could

12 lose -- in one case, he told the board member he

13 could lose his pension with Exxon Mobile.

14       Q.        So at some subsequent meeting what

15 did the board do as far as your and Crystal Pate's

16 positions on the board?

17       A.        They simply announced we were

18 removed, period.

19       Q.        Okay.  And was that based on any

20 vote by the board, or what was that based on?

21       A.        I have no idea.

22       Q.        All right.  Do you have -- we

23 attached to our petition some minutes from the

24 March 1, 2022 meeting.  There's two sets.  The first

25 was sent on March 2nd.  Do you recognize either of

Page 70
 1 those as the minutes from that meeting, or both of

 2 those?

 3       A.        This is the meeting -- these are the

 4 notes from the March 1 meeting that were

 5 deliberately ignored in total by the board at the

 6 3/5 meeting, because in the 3/1 meeting, because of

 7 a perceived conflict of interest with Kevin Stevens

 8 representing both the declarant and the board, we

 9 felt like that was a strong conflict of interest and

10 had a major impact on the legal decisions that he

11 was offering in the community, and we voted to

12 remove Kevin Stevens as the representative for the

13 community.  And as you can see here, it was only one

14 nay vote out of eight.

15       Q.        Was that vote later recognized?

16       A.        No.

17       Q.        What happened?

18       A.        We don't know.  It's like it never

19 happened.  It's like March 1 never happened.  They

20 just all of a sudden called the meeting on March 5th

21 and started all over again.

22       Q.        Were you invited after that time to

23 board meetings as a director?

24       A.        After the March 5th meeting?

25       Q.        Yes.

Page 71
 1       A.        No.

 2       Q.        Was Crystal Pate?

 3       A.        No.

 4       Q.        Did you still attend board meetings

 5 from time to time?

 6       A.        Yes.

 7       Q.        Did some other people also resign

 8 after the situation with you and Crystal Pate?

 9       A.        Yes.  That's correct.  On March 5th,

10 Bob Mundle, who was one of the newly elected board

11 members, stood up and said what Michael Ayres was

12 trying to do was wrong and that he was effectively

13 resigning unless Michael Ayres would come up and

14 explain to everybody why I and Crystal were being

15 removed.  And at the end of the meeting, Chuck

16 Porter also resigned from the meeting.

17       Q.        So how many board members were left

18 at that point?

19       A.        When everything was said and done

20 after the March 5th, they were down to two board

21 members.  And they were Chad Story and Steve

22 Wholford.

23                 (Reporter requests clarification.)

24                 THE COURT:  Chad S-T-O-R-Y?

25                 THE WITNESS:  S-T-O-R-Y.

Page 72
 1                 THE COURT:  And Steve who?

 2                 THE WITNESS:  Wholford.

 3       W-H-O-L-F-O-R-D.

 4 BY MS. DAVIS:

 5       Q.        Have those individuals who remained

 6 on the board expressed any public disagreement with

 7 Michael Ayres?

 8       A.        Steve Wholford did.

 9       Q.        Okay.

10       A.        And it functioned for about two

11 months with just two people on the board, and then

12 they struck a compromise between Chad -- Chad Story

13 representing the views of the declarant.  Steve

14 Wholford representing the views of the community,

15 and they struck an agreement and agreed to put each

16 three people -- appoint three people to the board,

17 which split the board evenly with three for the

18 residents and three for the declarant.  And that's

19 where the board's tied up right now.

20       Q.        Is there an election coming up?

21       A.        August the 1st.

22                 THE COURT:  August the 1st?

23                 THE WITNESS:  August the 1st.

24                 MS. DAVIS:  Let's introduce this as

25       Exhibit F from our petition.  It's the two
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 1       sets of minutes from the March 1, 2022, board

 2       meeting.  Exhibit 7.

 3                 (Exhibit 7, 3/2/2022 Email to

 4                 Michael Frisbey, received into

 5                 evidence.)

 6                 THE COURT:  Give me a second to

 7       review those.

 8                 THE WITNESS:  That's just a piece --

 9                 THE COURT:  Hang on just a second

10       while I'm reading.  Okay.

11                 Let me ask a question just for

12       clarification in my mind.

13                 THE WITNESS:  Yes, ma'am.

14                 THE COURT:  It said in here it is

15       not intended to be a public meeting.  Does

16       this board act in private as well as in

17       public?

18                 THE WITNESS:  Ever since the

19       declarant has taken over the board, in control

20       of the board, most of the activities of the

21       board are held in executive session where

22       there are no notes, no copies, no information,

23       and nobody is present with the board.  And one

24       of the things that we as a community ought to

25       have a right is to hear the discussions of the
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 1       board, pro and con, listen to the arguments,

 2       and vote on whether or not we think they ought

 3       to do something or not do something.  It

 4       should not -- the only thing that should be

 5       done in executive session in my opinion and in

 6       the opinion of most residents in the community

 7       are if it has to do with a legal situation

 8       where people are named and you are trying to

 9       be private or if it is a personnel matter

10       where you are dealing with personnel that are

11       members of the support staff, management team

12       of the community.  Other than that, everything

13       ought to be in the open, ought to be in front

14       of the community.

15                 MS. DAVIS:  Your Honor, can I

16       continue?

17                 THE COURT:  No.  Let me finish

18       reading.

19                 MS. DAVIS:  Sure.

20                 (Brief pause.)

21                 THE COURT:  All right.  I see this

22       as minutes from the 1st, not the 5th.

23                 MS. DAVIS:  We don't have the 5th.

24                 THE COURT:  Okay.  I wrote that down

25       wrong.

Page 75
 1                 Okay.  Go ahead.

 2 BY MS. DAVIS:

 3       Q.        Was there an email sent out on

 4 April 11th of this year?

 5       A.        Yes.

 6       Q.        And what was that?

 7       A.        Michael Ayres sent out an email to

 8 the community where he was touting his investments

 9 in the community and why he should remain as

10 declarant.  And in that, on page 3, he cited that

11 his total investments in our community are $100,000

12 that he paid to the RBCAI over seven years, plus

13 $25,000 that he paid for new signage for our

14 community, and $50,000 for updating the front

15 entrance.  So by his own words, his total investment

16 in the community is $175,000 over seven years.  And

17 yet we've got almost 600 homes worth $800 million.

18 So you got a $175,000 investment driving

19 $800 million in home fees.

20                 And he also touts in this that he

21 has spent $1.75 million on the club.  I don't

22 disagree.  The club is his investment.  He owns the

23 club and he owns the golf course just like we own

24 our houses.  That's nothing more than maintenance

25 costs over seven years.  So I don't consider the
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 1 $1.75 million an investment in the community.  It's

 2 an investment in his business.  And then he goes on

 3 to state that he has spent over $1 million on

 4 frivolous and vindictive lawsuits.

 5       Q.        Is that his wording?

 6       A.        That's all of his wording.  And

 7 every one of the lawsuits that have been brought are

 8 because he violated his partnership agreement with

 9 Rarity Bay Partners.  They didn't -- they didn't

10 start the lawsuit; he did, by starting the action.

11 Or they are the results of the three voting lawsuits

12 that have been run against the RBCAI where he has

13 voted lots he did not own in one election.  That was

14 the 2019 election.  In another election with a legal

15 justification written by Kevin Stevens, Kevin said

16 that he had a right to vote 373 lots that were owned

17 by Rarity Bay Partners and that he should get five

18 votes for each of those 373 lots, which would have

19 given him 1865 votes.  And with those, he could have

20 outvoted everybody in the community, which is what

21 he had been doing all along anyway.

22                 And the last thing on that is Kevin

23 also wrote that he was going to -- that he

24 recommended allowing one vote each on the 373 lots.

25 That's a total of six votes on 373 lots that were
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 1 owned by Rarity Bay Partners.  So that was a second

 2 manipulated election.

 3       Q.        Okay.  So is the idea that was

 4 advanced in argument earlier that somehow it's been

 5 peace and harmony ever since the Sixth Amendment and

 6 the LLC came along -- you disagree with that,

 7 correct?

 8       A.        That's a total joke.

 9       Q.        Okay.  Did you get this email as an

10 association member?

11       A.        Yes, ma'am.  The whole community got

12 that.

13                 MS. DAVIS:  Okay.  We'll introduce

14       this as the next exhibit, email dated Monday,

15       April 11, 2022, to the community.

16                 (Exhibit 8, 4/11/2022 Email to

17                 Rarity Bay Residents, received into

18                 evidence.)

19 BY MS. DAVIS:

20       Q.        Do you contend that you're still on

21 the board?

22       A.        I believe I should be, yes, ma'am.

23       Q.        Okay.

24       A.        Because I believe he violated state

25 law.

Page 78
 1       Q.        All right.  And would you like to be

 2 back on the board and be placed on the board until

 3 at least the trial of this case?

 4       A.        Yes, ma'am.

 5       Q.        And why do you think that that's

 6 important that you not just get back on the board in

 7 a year or so when this case is tried but it be done

 8 now?  What is the reasoning for that?

 9       A.        Because there are multiple lawsuits

10 that are going to be heard by the judge,

11 Judge Bryant, in November about the status of our

12 community.  There are then another set of lawsuits

13 that are going to be heard by Judge Bryant in

14 January of 2023 about our community and RBCAI.  And

15 the residents of our community need to have

16 representation on the board.

17       Q.        Do you believe they have that now?

18       A.        No, ma'am.

19       Q.        Are you concerned what will happen

20 if the election -- if the community-minded members

21 are elected by the membership?

22       A.        Well, if community-minded members

23 are elected by the membership, I would almost bet

24 that Michael Ayres will then choose to throw them

25 off the board just like he did Crystal and I, and he
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 1 will keep doing that until he gets people on the

 2 board that are going to see things his way.

 3       Q.        Were you ever told why you were

 4 removed by LLC and Ayres from the board?

 5       A.        No.

 6       Q.        Okay.

 7       A.        I was asked on multiple occasions.

 8       Q.        Tell the judge by whom.

 9       A.        I was asked by myself at the

10 March 5th meeting.  I was asked by Bob Mundle.  He

11 called out Michael Ayres in front of the group and

12 asked Michael Ayres to explain why he removed us

13 from the board.  All Michael Ayres had to say is

14 "Everybody knows why," and turned around and walked

15 to the back of the room.

16       Q.        Is it your goal to stir trouble or

17 to cause disconsent in the community?

18       A.        No, ma'am.  My goal is to represent

19 the community.  And one of the things that I believe

20 the community should be doing is posting on its

21 website copies of all of the legal documents.  I

22 fought for that from the very beginning.  And so far

23 that has not been done.  Only a limited number of

24 lawsuits.  For example, Crystal Pate's lawsuit is

25 not posted on the board, only mine.  And neither are
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 1 the responses from Michael Ayres to me.  They are

 2 not posted on the lawsuit -- on the website.  The

 3 voting lawsuits are not posted on the website.  None

 4 of the three are posted.  The county -- the lawsuit

 5 between Bald Eagle Properties, Salem Pointe, and

 6 Rarity Bay Partners in Knox County is not posted on

 7 the lawsuit.

 8       Q.        On the website?

 9       A.        On the website.

10       Q.        Okay.  I believe we may have -- I

11 asked you if you recognized, see if we misspoke

12 about the date of that second board meeting.  I

13 think I had said March 5th.  Was I incorrect?

14       A.        No.  The second meeting -- it might

15 have been March 24th, but I'm not sure of that.

16       Q.        Okay.

17       A.        (Inaudible.)

18                 THE COURT:  Please don't just mumble

19       and read it, because your court reporter is

20       going crazy trying to figure out what to type

21       down.

22                 THE WITNESS:  Sorry.

23                 MS. DAVIS:  Your Honor, can I take

24       my jacket off?  I'm hot.

25                 THE COURT:  Sure.
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 1                 MS. DAVIS:  Thank you.

 2                 THE WITNESS:  That's correct, the

 3       date must have been the 21st.

 4 BY MS. DAVIS:

 5       Q.        Okay.  So is that then what we

 6 talked about occurred, then, what happened at that

 7 meeting?

 8       A.        That's correct.

 9       Q.        Was that the first board meeting

10 after the meeting on March 1st where you were told

11 you were removed?

12       A.        I think so.  Yes, ma'am.

13       Q.        Is this an email to the members

14 about what purportedly happened at that meeting?

15       A.        That was the main thing that was

16 sent out to the entire community.

17       Q.        Including you?

18       A.        Yes.

19                 MS. DAVIS:  I would like to

20       introduce that as the next exhibit.  Nine.

21                 (Exhibit 9, 3/24/2022 Email to

22                 Crystal Pate, received into

23                 evidence.)

24 BY MS. DAVIS:

25       Q.        So what are you asking the Court to

Page 82
 1 do here today?

 2       A.        I would ask the Court to cancel the

 3 August 1st election because Crystal Pate and I

 4 myself should be put back on the board.  We were

 5 duly elected by the community.  I would ask that

 6 Michael Ayres be sanctioned from voting lots he

 7 doesn't own in the future.  That's been adjudged.

 8 The judge has said that on multiple rulings.  I

 9 would ask that Jamie and I be reinstated to the

10 club, because what occurs in the community has

11 nothing to do with the club and, conversely, what

12 happens at the club has nothing to do with the

13 community.

14       Q.        Those are not a related entity?

15       A.        No.  He's tried to make them related

16 entities, but they're not.  They're his businesses.

17 And if he doesn't want to reinstate me to the club,

18 that's fine.  If he will give me my $5,000 back and

19 cancel our agreement, I will not walk in the club at

20 all.

21       Q.        Do you believe that the removal of

22 you and Crystal Pate was in the best interest of the

23 association or in the best interest of LLC?

24       A.        It was definitely in the best

25 interest of Michael Ayres.  That's the only person.
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 1 That's why he sent the same notice to everybody that

 2 was on the self-governance, telling them that they

 3 were no longer members of the club.  They had been

 4 suspended.  If you disagreed with him, that's

 5 retaliatory action.

 6       Q.        Okay.

 7       A.        And it's also intimidation because

 8 it's designed to intimidate the rest of the

 9 community to think, oh, gosh, I might get suspended

10 from the club as well.

11       Q.        Have you also received letters from

12 the LLC threatening you with a defamation lawsuit

13 for talking about this situation in the community?

14       A.        I received a letter from their

15 attorney telling me that I had to save all of my

16 emails, text messages, and electronic communication

17 pending further legal action against me for damages,

18 yes.

19       Q.        Did it say related to what?

20       A.        No, didn't give me a reason.  Didn't

21 tell me what happens, but that I would do it.

22                 MS. DAVIS:  Pass the witness, Your

23       Honor.

24                 THE COURT:  Cross?

25

Page 84
 1                   CROSS-EXAMINATION

 2 BY MR. HALE:

 3       Q.        Mr. Frisbey?

 4       A.        Good afternoon.

 5                 THE COURT:  And pull the microphone

 6       down just a little bit more.  Thank you.

 7 BY MR. HALE:

 8       Q.        One thing you said just a moment ago

 9 was that you were not told why you were removed from

10 the board.

11       A.        That's correct.

12       Q.        Is it not a fact that during the

13 course of the board meeting after Michael Ayres told

14 you and Crystal that you were removed from the

15 board, that it was because you were divisive in

16 creating discord in the community and the community

17 had to move on and the only way it was going to move

18 on is if the divisiveness stopped?

19       A.        No, I do not remember that.

20       Q.        But you didn't remember it?

21       A.        I got a recording I can bring in to

22 the Court and play it for you.  I don't think it was

23 said.

24       Q.        Well, but you're not swearing under

25 oath it was not said to you?
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 1       A.        I said, "I don't think it was said."

 2       Q.        The letter that you initially got is

 3 the notebook -- is there a notebook there in front

 4 of you?

 5       A.        (Indicating.)

 6       Q.        Yeah, open that up there if you

 7 would, sir.

 8                 MR. HALE:  May I approach, Your

 9       Honor?

10                 THE WITNESS:  What page?

11 BY MR. HALE:

12       Q.        Mr. Frisbey, I think what I'm

13 looking for is the very first notice letter that

14 Mr. Ayres sent.  And I believe it would be...

15       A.        I got three tabs.  One, two, and

16 three.

17       Q.        Three is your exhibits to your

18 complaint.  Let me flip down there just a minute.

19       A.        So turn to Tab 3.

20       Q.        Look at Tab 3, turn down to

21 Exhibit D.

22       A.        B?

23       Q.        D as in dog.

24       A.        Okay.

25                 THE COURT:  Do you know what it is?

Page 86
 1       It's hard to find.

 2                 MR. HALE:  It's the --

 3                 THE WITNESS:  D, I got it.

 4                 MR. HALE:  It's the February 22

 5       notice letter.

 6                 THE COURT:  Is that before or after

 7       the --

 8                 THE WITNESS:  That was the day

 9       before the election, Your Honor.

10                 THE COURT:  Hang on a second.  Is

11       that before or after the bylaws?  The bylaws

12       look like they are B.

13                 MR. HALE:  It would be after that.

14       It would be D.  There should be tabs in there.

15                 THE COURT:  Just a second.  Give me

16       a chance to catch up to you.

17                 MS. DAVIS:  What's the date of the

18       emails?

19                 THE WITNESS:  Exhibit B.

20                 MS. DAVIS:  Got it.

21 BY MR. HALE:

22       Q.        Now, this letter would have been

23 sent to the existing board members before the

24 election in which you were elected; is that correct?

25       A.        Yes.  It went to what I call the old
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 1 board.

 2       Q.        And he wouldn't have known to send

 3 it to you because you hadn't been elected yet,

 4 correct?

 5       A.        Correct.

 6       Q.        Then if you flip to the next page,

 7 Exhibit E, if I'm understanding you correctly,

 8 Exhibit E is the notice letter that you were sent on

 9 February 24 notifying you of the meeting on March 1

10 and the possibility that there being directors

11 removed at that meeting, correct?

12       A.        Correct.  It was sent to all four of

13 the people that were elected at the community

14 election on the 23rd.

15       Q.        Now, turn back, if you would, in

16 those papers --

17                 THE COURT:  Let's just be clear.

18       These are also already made exhibits.  But I

19       want to keep the record clear of what --

20                 MR. HALE:  They are.

21                 THE COURT:  -- they are.

22                 MS. DAVIS:  I'm not sure that I put

23       D into evidence because he didn't recognize

24       that it was sent to him.  I asked him that.

25                 THE COURT:  Yes.  But E --

Page 88
 1                 MS. DAVIS:  E is, yes.

 2                 THE COURT:  -- is the same thing.

 3                 MR. HALE:  As Exhibit 6.

 4                 THE COURT:  Yes, Exhibit 6.

 5                 All right.  Go ahead.

 6 BY MR. HALE:

 7       Q.        Now, if you would, sir, please go to

 8 the part of -- I guess it would be -- it would be

 9 after the exhibits.  If I can approach, I can show

10 you exactly where it is.

11       A.        Please do, because I'm lost.

12       Q.        I don't think it's been introduced

13 yet.  It would be -- it would be Exhibit 2 to our

14 response to your petition.  It's dated February 25.

15 You recognize that email?

16       A.        This was an email written by

17 Crystal -- or written to Crystal Pate.  I don't know

18 Mr. White.

19                 THE COURT:  Which document are we

20       looking at now?

21                 THE WITNESS:  It's got my name on

22       it.  It says to Michael Frisbey, Curtis

23       Crawford, Bob Mundle, Steve Wholford, Chad

24       Story --

25                 THE COURT:  Okay.  Stop.  Which
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 1       document are we looking at, Mr. Hale?

 2                 MR. HALE:  Let's do it this way.

 3                 THE COURT:  You've given me this

 4       notebook.  If you can just tell me which

 5       document it is in here.  Is it one of the ones

 6       provided?

 7                 MR. HALE:  Yes, it is.

 8                 THE COURT:  Do you know which one it

 9       is?

10                 MR. HALE:  It's Exhibit 2 to our

11       response.

12                 THE COURT:  Okay.

13                 MR. HALE:  In the numbered 3.

14                 THE COURT:  Marked with A's and B's.

15                 MR. HALE:  Mine are marked -- the

16       responses are marked with numbers.  The

17       actual -- yeah, it would be right there.

18                 THE COURT:  All right.  Exhibit 2.

19                 MR. HALE:  Yes, ma'am.

20                 THE COURT:  All right.

21                 MR. HALE:  So that's been marked as

22       Exhibit 10.

23                 (Exhibit 10, 2/25/2022 Email from

24                 Salem Pointe, received into

25                 evidence.)
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 1                 THE COURT:  I don't need it.

 2                 MS. DAVIS:  Can I see it?

 3 BY MR. HALE:

 4       Q.        My question to you is, as you look

 5 at Exhibit 2 -- it's an email addressed to you.  And

 6 my question is, did you -- have you seen that email,

 7 and did you get that email, or do you not remember

 8 it?

 9       A.        I don't know Patrick White.  So I

10 don't know why I would have gotten -- I mean, my

11 name is on it.  I'm not disputing that it's an

12 email.

13                 THE COURT:  Is this your correct

14       email address?

15                 THE WITNESS:  Yeah, it's my correct

16       email, but it says here, Judge, "Critical

17       questions that demand answers Mr. White."  I

18       don't know a Mr. White, nor do I know --

19 BY MR. HALE:

20       Q.        I'm not asking you about the

21 content.  All I'm asking you about, Mr. Frisbey, is

22 did you get this email?

23       A.        I don't remember.  I may have.

24       Q.        Well, maybe it will refresh your

25 memory if you look down at Item No. 2, where it
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 1 says -- No. 2.

 2       A.        "Are you Patrick White named in the

 3 attached regarding Judge Bryant's court?"

 4       Q.        I'm asking you the -- start with

 5 "the plan."

 6       A.        "The plan," okay.

 7                 THE COURT:  Wait.  Now you lost me

 8       on that one, "the plan."

 9                 MR. HALE:  It's about three lines

10       below Item 2, "the plan."

11                 THE COURT:  Okay.

12 BY MR. HALE:

13       Q.        If you'll read that.

14       A.        (Reading:)

15               "The plan:  All board members will be

16               consulted on March 1st at 11:00 a.m.

17               as to their desire to continue serving

18               on the board, and how honest the

19               answers are to these questions will be

20               a determining factor."  Okay.

21       Q.        Read on.

22       A.        (Reading:)

23               "If past performance is indicative of

24               future results, then I do not have

25               high hopes specifically for
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 1               Mr. Frisbey or Ms. Pate.  No more

 2               deceit will be tolerated in a

 3               leadership position on the board.

 4               There are too many good people's

 5               expectations and livelihoods at stake

 6               for myopic self-serving agendas to

 7               survive any further."

 8       Q.        Does reading that refresh your

 9 memory that you got that?

10       A.        No.

11       Q.        Are you denying that you got it?

12       A.        I'm saying I don't remember getting

13 it because I don't know Mr. White.

14       Q.        Well, your name is in there, isn't

15 it?

16       A.        I'm not disputing it.  I said if he

17 sent it to me, I probably got it, but I don't

18 remember it.

19       Q.        The meeting that followed up that

20 February 25th email and the earlier ones we talked

21 about, the March 1 meeting, was an organizational

22 meeting of your board, where the new board members

23 and the old board members were to go.  Is that

24 correct?

25       A.        Correct.
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 1                 Announced at the annual meeting.

 2       Q.        Had you ever been to one of the

 3 organizational meetings before of the board?

 4       A.        I don't think so.

 5       Q.        So you don't know how they normally

 6 had conducted those meetings?

 7       A.        Yes, I do know, because I was told

 8 by some of the previous board members what occurred

 9 at them.

10       Q.        So you were told by somebody.

11 That's called hearsay.

12       A.        Yes.

13       Q.        You can't talk about that.

14       A.        Right.

15       Q.        But the question is, you didn't

16 witness any of those meetings in the past, did you?

17       A.        No.  But our charter says what the

18 purpose of the organizational meeting is supposed to

19 be.

20       Q.        My question is, did you ever attend

21 one?

22       A.        I don't think so.  I don't remember.

23       Q.        You attended this one, though.

24       A.        Yes.  I was on the board.

25       Q.        And do you remember who presided at
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 1 that meeting?

 2       A.        We elected officers, and Chuck

 3 Porter was elected president, and he presided at the

 4 meetings.

 5       Q.        Were any of the outgoing board

 6 members there?

 7       A.        Some were in the audience.

 8                 THE COURT:  I'm sorry.  I couldn't

 9       understand what you just said.

10                 THE WITNESS:  Some were in the

11       audience.

12 BY MR. HALE:

13       Q.        And my question to you is about that

14 meeting.  Did you understand that historically that

15 meeting had been a meeting between the new and the

16 old board members where they transitioned the work

17 of the old board members to new board members and

18 that it was generally never an open meeting?

19       A.        Yes and no.  Yes, I am aware that

20 that's what the organizational meeting is, and no,

21 because our charter and bylaws all say we're

22 supposed to have open meetings.  And that obviously

23 should have been an open meeting and was announced

24 at the annual meeting, so therefore, it was assumed

25 to be an open meeting.
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 1       Q.        Assumed by you?

 2       A.        I think assumed by anybody in the

 3 community.

 4       Q.        Did -- did you --

 5       A.        A lot of people attended.

 6       Q.        Did you send out emails to people in

 7 the community telling them about this organizational

 8 meeting and encouraging them to come?

 9       A.        I may have.  I don't remember.

10       Q.        If I'm understanding your answers

11 correctly, your position would be that only as it

12 relates to litigation should a board of directors of

13 a non-for profit -- they should never have any kind

14 of closed meetings where they talk about delicate

15 things possibly or where they're not making

16 decisions; they're just transitioning the work?

17       A.        Like I said, my opinion, my opinion

18 is that in a community in a nonprofit organization,

19 where you've got 600 families with hundreds of

20 thousand dollars' worth of homes, those board

21 members are supposed to be elected by the community,

22 not appointed.  And as such, unless it is of a legal

23 nature and therefore bound by a confidentiality

24 agreement or it is something dealing with personnel,

25 it should be open.  All of our meetings should be
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 1 open to the community.  That's the people they

 2 represent.  If the meetings aren't open, how are the

 3 residents going to know whether the board members

 4 are voting the way they want them to vote?  That's

 5 common sense.

 6       Q.        Well, this is an organizational

 7 meeting, and I think you have already agreed with me

 8 this organizational meeting historically was a

 9 closed meeting.

10       A.        No, sir.  I don't remember that.  I

11 mean, our charter and bylaws say all of our meetings

12 are open.

13       Q.        But you just admitted to me a minute

14 ago that historically these organizational meetings

15 had been only between the board members coming and

16 going and transitioning work.

17       A.        No.  I said that yes, I was aware

18 that they were organizational meetings where the two

19 boards got together.  I never said that they were

20 closed meetings.

21       Q.        Well, the record did --

22       A.        Let's read the record back.  If I

23 did, I misspoke.  I apologize.  I'll correct it now.

24       Q.        But the point is that you didn't --

25 you don't -- let's assume for a minute that the
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 1 board had an organizational meeting that time of

 2 year where they transitioned work from old board to

 3 new board.  And they thought that was the best way

 4 to handle that.  You disagree with that; is that

 5 right?

 6       A.        If it's just in a business meeting,

 7 where they're electing their officers and deciding

 8 who is going to be on what committee, should be an

 9 open meeting.

10       Q.        I'm saying, you are telling me you

11 disagree with having that meeting as a closed

12 meeting even if that's been the history of Rarity

13 Bay?

14       A.        Yes, I would disagree with that.

15       Q.        Okay.

16       A.        Because it represents a community

17 meeting.

18       Q.        So you're not too interested in how

19 things have been done in the past that have worked

20 well for Rarity Bay, correct?

21       A.        They haven't worked well for Rarity

22 Bay, or we wouldn't be involved in all the lawsuits

23 that we're involved in, and there wouldn't be over

24 almost 600 people that signed a petition on

25 self-governance if everybody thought things were
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 1 going well.

 2       Q.        Well, let's talk about the lawsuits,

 3 then.  You want to talk about those.  The original

 4 lawsuit that was filed --

 5       A.        What's the original lawsuit?  Catch

 6 me up.

 7       Q.        You know all about it.

 8                 MS. DAVIS:  There are a lot of

 9       lawsuits.  Can you identify which one you're

10       asking him about?

11                 MR. HALE:  I will.

12                 MS. DAVIS:  Okay.

13 BY MR. HALE:

14       Q.        Do you know what started all of

15 this?  Do you have any idea?

16                 MS. DAVIS:  Objection.  I have no

17       idea.

18                 THE COURT:  I'm not sure what you

19       mean "this," so would you please be more

20       specific.

21                 MR. HALE:  Well, these lawsuits that

22       we're talking about.

23                 THE COURT:  Which lawsuits?

24                 THE WITNESS:  Which lawsuit?

25
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 1 BY MR. HALE:

 2       Q.        The original one.

 3       A.        Tell me what the original lawsuit

 4 was about, and I'll try to answer your question.

 5       Q.        It has to do with the declarant

 6 rights and how the LLC came to have those declarant

 7 rights.  Does that help you?

 8       A.        So it was the lawsuit -- I'm just

 9 asking you a question.  So was it the lawsuit filed

10 by Rarity Bay Partners saying they should have had

11 the -- or at least shared the declarant rights with

12 Michael Ayres?  Is that what you're referring to

13 with the original lawsuit?

14       Q.        Exactly.

15       A.        Yes, I'm aware of that lawsuit.

16       Q.        So do you have any idea what the

17 Court has ruled with respect to who bought the

18 declarant rights?

19       A.        Yes, I do.

20       Q.        In 2015?

21       A.        Yes, I do.

22       Q.        What has the Court ruled on that?

23       A.        The Court ruled that Michael Ayres

24 acquired the development right -- or the declarant

25 rights.
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 1       Q.        Do you have any reason to disagree

 2 with that?

 3       A.        That's what the Court ruled.

 4       Q.        Is there any reason that in some of

 5 your articles involving the Rarity Bay Times, as you

 6 call it, that you suggest that Michael Ayres or the

 7 LLC received the declarant rights from the holdings

 8 partnership?

 9       A.        That was a part of the arguments

10 that was made by Rarity Bay Partners is that the

11 declarant rights were supposed to be shared, and the

12 Court ruled against them.  So the Court ruled

13 against them.  Mike Ayers is the declarant and has

14 the declarant right.

15       Q.        If that's the case, why would you

16 put in your Rarity Bay News -- why wouldn't you just

17 explain what actually happened rather than what the

18 arguments of Rarity Bay Partners were about it, that

19 they failed to --

20                 MS. DAVIS:  Objection.  Irrelevance,

21       Your Honor.

22                 THE WITNESS:  Show me what you're

23       reading.  I have no idea what you're reading.

24                 THE COURT:  Mr. Frisbey, when

25       somebody says the words "I object" --
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 1                 THE WITNESS:  Oh, I'm sorry.  I

 2       didn't hear it.

 3                 THE COURT:  And I'm going to ask

 4       them to say it loudly.  Then that means

 5       everyone stops talking until I hear from the

 6       person that's objecting.

 7                 THE WITNESS:  I'm sorry.  I didn't

 8       hear it.

 9                 THE COURT:  Objection?

10                 MS. DAVIS:  Objection as to

11       relevance of what was in a newsletter.

12                 THE COURT:  Relevance, Mr. Hale?

13                 MR. HALE:  The relevance is there

14       are lots of communications in which

15       Mr. Frisbey has sent out in the neighborhood

16       that are not accurate, but they are sent to

17       put the LLC in the worst possible light.  One

18       of them suggests that somehow Mr. Ayres,

19       through the LLC, did not originally acquire

20       the declarant rights from the receiver.

21       Somehow --

22                 THE COURT:  Tell me the relevance of

23       all of that.

24                 MR. HALE:  It has to do with why

25       Mr. Ayres eliminated this position from the
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 1       board.  Because it was spreading information

 2       that was very complicated and he didn't know

 3       what he was spreading.  I guess that's the way

 4       I would say that.

 5                 THE COURT:  So you're arguing that

 6       it goes to for cause.

 7                 MR. HALE:  No.  I agree there

 8       doesn't have to be cause.  But there seems to

 9       be a need to show what the facts are that are

10       going on out there, because we hadn't had any

11       ability to have a trial and we hadn't had the

12       ability to --

13                 THE COURT:  Whoa, whoa, whoa.  Don't

14       tell me you haven't had the ability to have a

15       trial.  I've been the one trying to make this

16       thing try for years.  You can have an ability

17       to have a trial any six months that are out

18       there.  So because you all haven't gotten it

19       ready or whatever's happened, COVID,

20       everything else that's been an excuse.  I

21       don't want the public to think I haven't been

22       able to give you a trial date, because I have.

23                 MR. HALE:  And I didn't intend to

24       suggest that you -- it had to do with you.

25       You didn't withdraw from the case and cause a
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 1       90 day --

 2                 THE COURT:  No, sir.  I didn't

 3       create COVID.  I didn't create any of these

 4       problems.  And you all have got trial dates.

 5                 So the question is, do we need to go

 6       into all of this when it's her burden to prove

 7       that he has been kicked off the board, and

 8       because of that there's a basis for her to get

 9       an injunction?

10                 MR. HALE:  Our position is he could

11       be put off for cause or without cause.

12                 THE COURT:  All right, then the line

13       of questions you're asking him are irrelevant

14       about what he wrote in a newsletter.

15                 MR. HALE:  That's the ruling?

16                 THE COURT:  Yes.

17 BY MR. HALE:

18       Q.        Mr. Frisbey, what is the --

19 testified that you were also a member of the RBHOO.

20       A.        RBHOO, homeowners association?

21       Q.        What is that?  Why would you have

22 something within the homeowners that already exists?

23       A.        Because it serves a completely

24 different purpose than the RBCAI.  The RBCAI handles

25 the payments and they take in all of the income that
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 1 arrives in the community from the assessments, and

 2 they pay out the bills for maintaining the

 3 infrastructure and things that are needed around the

 4 community.  There was not a lot of involvement by

 5 the community when the declarant came in on things

 6 that the community were interested in.  RBHOO -- and

 7 I may be incorrect when I say this, but there are

 8 members of RBHOO here that can correct me if I say

 9 it wrong.  RBHOO was started to represent the

10 interest of the community, to do surveys, to do --

11 share things of interest in the community, to do

12 things that the board was not doing.  And I was a

13 member of RBHOO for two terms.

14       Q.        Okay.

15       A.        Example being RBHOO right now just

16 had a meeting where they tried to educate the

17 community on all of the governing documents because

18 they are so confusing.  So there were several

19 presentations done going through all of the

20 governing documents, going all the way back when

21 Tellico Lake was created.

22       Q.        Okay.  This is not the

23 self-governance group, is it?

24       A.        No.

25       Q.        That's a totally different group?
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 1       A.        Totally different group.

 2       Q.        And are you a part of that group?

 3       A.        Yes.

 4       Q.        And --

 5                 (Brief interruption.)

 6                 THE COURT:  You lose it on two, not

 7       one.  I'm talking to the phone that just went

 8       off back there again.

 9                 Mr. Hale, why do they only go off

10       when you're talking?

11                 MS. CAFFEY-KNIGHT:  I thought I had

12       it off.  I'm sorry.  It's off.

13                 MR. HALE:  I'm a magnet.

14                 MS. CAFFEY-KNIGHT:  I apologize,

15       Counsel.

16                 THE COURT:  Go ahead, Mr. Hale.

17 BY MR. HALE:

18       Q.        I forgot where I was now.

19       A.        You were asking if I was a member of

20 self-governance.

21       Q.        And you said, yes, you were.

22       A.        I am.

23       Q.        And --

24                 THE COURT:  What committee is that

25       from?  Is that part of HOO or CAI?
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 1                 THE WITNESS:  No, ma'am.  It's an

 2       organization that simply started as a group of

 3       residents who were very unhappy over the way

 4       the community was being handled and over the

 5       dictatorial position that the declarant had

 6       taken on the multitude of issues and felt like

 7       that we needed to become sufficiently

 8       governing because you've got -- as you know,

 9       you've got LLC on one side wanting to be the

10       declarant, and you've got Rarity Bay

11       Properties on the other side wanting to be the

12       declarant, and they are mutually opposing

13       positions on that.  And there's a lot of

14       conversation, and it's just that because I've

15       seen no proof one way or the other, but

16       there's a lot of conversations that Rarity Bay

17       Partners becomes the declarant, that they are

18       going to be bringing in cheap, inexpensive

19       homes into the community.  And the LLC's

20       position is, oh, I've got to remain the

21       declarant because I'm protecting you from all

22       of the lawsuits that Rarity Bay Properties

23       will hold against you as they try to gain

24       control of the design review board.  And if

25       the community can get rid of the declarant
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 1       rights from both parties, it then takes a

 2       67 percent vote of the entire community to

 3       change any of the guidelines in the building,

 4       and therefore, the community is protected from

 5       LLC, RBP, XYZ, or anybody else that might

 6       acquire the declarant rights down the road.

 7       It's the best alternative to protecting the

 8       community.

 9 BY MR. HALE:

10       Q.        You now understand that the

11 declarant rights were purchased by the LLC in the

12 first instance when you received them, correct?

13       A.        Right.  I do.  I saw the assessment

14 of the declarant rights, and I think they were

15 purchased for a dollar.

16       Q.        Where did you see that?

17       A.        It was in the receivership papers

18 where the assessment was done -- an appraisal was

19 done as a part of the court-ordered receivership.

20       Q.        And your testimony here today is

21 that you think they bought those rights for a

22 dollar?

23       A.        I'm simply saying that the appraisal

24 that was done at the time that the thing was bought

25 out of receivership lists those, list the value of

Page 108
 1 the declarant rights at one dollar.

 2       Q.        Are you testifying on the basis of

 3 something you had seen with your own eyes?

 4       A.        Yes, I am.

 5       Q.        Or testifying about something

 6 somebody told you?

 7       A.        No.  I have physically seen it.

 8 It's highlighted in red on the page that I have got

 9 at home.

10       Q.        If Michael Ayres paid a lot more

11 money than that, you wouldn't know that, would you?

12       A.        I would not know that.

13       Q.        Let me ask you, if you had bought a

14 golf course, country club, all the assets related to

15 it, if you had done that, and you had bought the

16 declarant rights to go with them, and you were going

17 to make a place for your family to earn a living,

18 would it not bother you that people were not the

19 least bit concerned about taking away part of what

20 you had bought?

21                 MS. DAVIS:  Objection, Your Honor.

22                 THE COURT:  The basis?

23                 MS. DAVIS:  Relevance of what he

24       thinks about that situation.

25                 THE COURT:  Mr. Hale?
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 1                 MR. HALE:  Well, this witness has --

 2       in Exhibit No. 1 to our response has made it

 3       clear his whole role in life is to do away

 4       with Michael Ayres and the declarant rights,

 5       and I'm just trying to figure out if he really

 6       thinks that's fair under the circumstances

 7       that Michael Ayres bought those rights.

 8                 THE COURT:  I think for today's

 9       purposes that's not relevant, and you can

10       certainly explore that during the deposition.

11                 MR. HALE:  Okay.

12 BY MR. HALE:

13       Q.        Did you submit some questions about

14 the design review board to the LLC?

15       A.        Yes, I did.  Four questions.

16       Q.        If I'm remembering correctly, J.R.

17 Young, the club manager, wrote you back and answered

18 those questions.  Do you remember that?

19       A.        I wrote the original email to the

20 board, not to J.R.  J.R. is not a member of the

21 board.  So J.R.'s email was an opinion.  I was

22 asking specifically our city board members the

23 status of those questions.

24       Q.        You understand that the board of the

25 association has very little, if anything, to do with
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 1 the design review board, correct?

 2       A.        I understand that's how it is

 3 currently managed.  But Resolutions 14 and 28

 4 clearly give the RBCAI the authority to administer

 5 and control and manage the design review board, and

 6 the RBCAI's insurance indemnifies the design review

 7 board and the people on it because it's a part of

 8 the community.  And the fact that it indemnifies

 9 them says that we ought to have the ability to get

10 insight into how the DRB is managed.  And a real

11 world example of that is, all of the moneys --

12 anytime somebody builds a new house in Rarity Bay,

13 they have to pay on average $13,000 upfront in

14 deposits, and they'll get most of that money back

15 when they were issued a COC for their house.  That

16 money is not paid to the CAI.  That money is paid to

17 a private separate company called Premier Resort

18 Management.  Now, I have been in business for a long

19 time and I own my own business, and that scares the

20 hell out of me.

21                 THE COURT:  Let's not use profanity

22       in court.

23                 THE WITNESS:  I'm sorry.  That

24       scares me because if anything happens and

25       Premier Resort Management for any reason goes
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 1       out of business, those 70 homeowners that paid

 2       their deposit to Premier Resort Management, a

 3       part of the CAI, is going to come looking to

 4       the CAI to get paid back their deposit.  And

 5       that scares me, because that potentially is a

 6       huge liability for the community.  And good

 7       fiduciary responsibility says, number one,

 8       that money should go into an escrow account.

 9 BY MR. HALE:

10       Q.        And how do you know it's not in

11 escrow?

12       A.        I don't.  I'm saying.

13       Q.        Well, I figured you didn't.

14       A.        No, I don't.  But the CAI ought to

15 be able to see the total amount of money that's in

16 that escrow account.  They ought to be able to have

17 a listing of who paid what in the way of a deposit

18 so that they know what is expected to be paid back.

19 Just basic financial fiduciary visibility.  And I

20 sent the four questions to the board specifically

21 asking about those questions.

22       Q.        And what started all of this is I

23 asked if you heard back from J.R. Young in response

24 to that?

25       A.        I did.
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 1       Q.        You hadn't said yes or no.

 2       A.        I think I did.

 3       Q.        My question to you is, did you put

 4 what he responded in the Rarity Bay News?

 5       A.        No, because --

 6                 MS. DAVIS:  Objection to relevance,

 7       Your Honor.

 8                 THE COURT:  Relevance, Mr. Hale?

 9                 MR. HALE:  Still trying to

10       demonstrate a couple of things, that we have a

11       divisive situation that is -- warrants some

12       work on the part of my client.

13                 THE WITNESS:  We have a divisive

14       situation --

15                 THE COURT:  I --

16 BY MR. HALE:

17       Q.        Just wait.

18                 THE COURT:  The question really to

19       me is mostly a legal question, is should this

20       Court put Mr. Frisbey back on the board or say

21       that he was improperly removed from the board

22       under the standard right today of -- I guess

23       it's immediate and irreparable harm for an

24       injunction.  So you're going into for cause

25       again, which we all have agreed is not the
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 1       issue.

 2                 MR. HALE:  Okay.

 3 BY MR. HALE:

 4       Q.        Do you know, Mr. Frisbey, who the --

 5 are you acquainted with the people that are now on

 6 the board?

 7       A.        Yes.

 8       Q.        I was interested in your answer

 9 where you said they came up with a compromise, and

10 there was one board member picked three people, and

11 the other board member picked three people, so there

12 would be even between -- what was the two camps you

13 called it?

14       A.        Between those that support the

15 declarant and those that support self-governance in

16 the community.

17       Q.        So you don't have faith in this

18 group going forward that they can manage the affairs

19 of the board without you?

20       A.        If you have six people and all of

21 the votes end in a 3-3 tie, nothing gets done.  You

22 need a majority one way or the other.

23       Q.        Have we had any indication that that

24 has been the case?

25       A.        Yes.
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 1       Q.        We have?

 2       A.        Yes.

 3       Q.        There has been a vote on the board

 4 since those three people were added to each side.

 5 You're telling me there has been a vote and there

 6 has been ties.

 7       A.        The vice president even made a

 8 comment.  Chad Story made a comment that he was

 9 tired of having a tie on all of the topics that the

10 board was doing, and we needed the election to

11 resolve it.

12       Q.        You think you would be able to

13 bring -- if you were put back on there, you would be

14 able to bring about consensus, or would you be one

15 of the self-governance people?

16       A.        I'm going to represent the

17 community.

18       Q.        I'm going to ask you to -- based on

19 your own personal first-hand knowledge, what do you

20 think that the declarant has done that is harmful to

21 the community that you think should be eliminated?

22       A.        Okay.  He has --

23                 MS. DAVIS:  Objection to relevance.

24                 THE COURT:  Relevance today?

25                 MR. HALE:  I'll withdraw the
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 1       question.

 2                 THE COURT:  All right.

 3 BY MR. HALE:

 4       Q.        Have you attended board meetings of

 5 the association board?  I think you said you bought

 6 your property there in 2014.

 7       A.        Correct.

 8       Q.        Did you attend the board meetings

 9 prior to being elected to the board?

10       A.        Yes.

11       Q.        All of the time, part of the time,

12 or --

13       A.        I try to attend most of them.

14 Because I think it's important as a member of the

15 community that you are involved in the community and

16 know what's going on.

17       Q.        Okay.

18       A.        It's our money.

19                 MR. HALE:  Okay.  I don't think I

20       have anything further.

21                 THE COURT:  Okay.

22                 Anything else from the community

23       association?

24                 MR. STEVENS:  Very briefly, Your

25       Honor.
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 1                   CROSS-EXAMINATION

 2 BY MR. STEVENS:

 3       Q.        Obviously, this lawsuit pertains to

 4 certain declarant rights regarding the right of the

 5 declarant to remove members of the board, correct?

 6       A.        Correct.

 7       Q.        Okay.  Aside from declarant rights,

 8 there also is a lawsuit that pertains to voting

 9 allocation, counting of votes, who gets what votes

10 in election, correct?

11       A.        Correct.

12       Q.        Now, aside from those issues, which

13 the Court will rule on from a legal perspective

14 ultimately -- you understand that?

15       A.        Uh-huh.

16       Q.        Yes?

17                 Can you point to any specific vote

18 or decision of the board of directors in the seven

19 years that you were in Rarity Bay that was wrong,

20 improper, or violated its fiduciary responsibility?

21       A.        Yes.  I think by simply allowing

22 Michael Ayres to vote lots he did not own is

23 damaging to the community.

24       Q.        That goes right back to what I

25 talked about in the lawsuits that the Court is going
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 1 to resolve who gets what votes.  So I asked you to

 2 exclude that.  I want to talk about a vote where

 3 they spent money, they allocated money, they changed

 4 the common area, they changed the sewers.

 5       A.        Yes.

 6       Q.        Can you point to a specific vote or

 7 decision of the board in the seven years you've been

 8 in the community that was wrong --

 9       A.        Yes.

10       Q.        -- because you didn't include any in

11 your complaint?

12       A.        Yes.

13       Q.        So if you didn't allege it in your

14 complaint, what can you point to today?

15       A.        Specifically, the legal action where

16 the RBCAI filed an action against Rarity Bay

17 Partners for their assessments.

18       Q.        Again, that's getting back to a

19 legal decision the Court is going to make.  I want

20 to talk about something that is factually wrong or

21 improper or outside of their authority.

22       A.        The board voted to do that action.

23       Q.        I understand you disagree with that.

24       A.        Well, the board voted to do that

25 action when they knew full well, according to the
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 1 Sixth Amendment, by their own wording, Michael Ayres

 2 is -- excuse me, Rarity Bay Partners is exempt from

 3 paying assessments from May of -- or March of 2015

 4 until March or May of 2025.

 5       Q.        I'm not arguing any of the legal

 6 issues that this Court is going to decide.  I'm

 7 asking you about a specific decision that you can

 8 point to where they put in new street signs, where

 9 they changed the parameters of a common area, or

10 they put a new entrance in.  What have they done in

11 the ordinary course of business in the seven years

12 that you have been there that you can point to that

13 this board, current board, or past board did wrong

14 or illegally outside of the issues this Court is

15 going to decide?

16       A.        I'm trying to answer your question

17 if you will give me a chance.  The community is

18 going to spend, has spent, and is about to spend

19 more money, hundreds of thousand dollars in legal

20 fees defending this situation.  Their decision --

21                 MR. STEVENS:  Your Honor, with

22       respect, he's not answering.

23                 THE COURT:  He's telling you -- he's

24       answering what he thinks was inappropriate.

25
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 1 BY MR. STEVENS:

 2       Q.        So the bottom line is, other than

 3 lawsuits, which you disagree with, your own

 4 position, you didn't allege a specific instance of

 5 board misconduct, correct?

 6       A.        Misconduct?

 7                 MS. DAVIS:  Objection.  It isn't

 8       about board misconduct.

 9                 MR. STEVENS:  Well, it's very

10       relevant --

11                 MS. DAVIS:  You don't have to sue

12       the board because they think they did

13       something wrong.

14                 MR. STEVENS:  It's very relevant to

15       the point that he's alleging some irreparable

16       injury may occur in the next few months before

17       an election.

18                 THE COURT:  You can ask him about

19       that, but not about anything that's in the

20       past when he's not even been on the board.

21 BY MR. STEVENS:

22       Q.        So what irreparable injury did you

23 expect the board will cause -- the current board,

24 without you sitting on it, will cause between now

25 and the time this judge rules at trial?
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 1       A.        Two things could occur.  Number one,

 2 they could decide to vote for a pavilion, which has

 3 been wanted by the declarant for two years.  They

 4 already spent money on a design for it, and yet that

 5 has never come up for a vote by the entire

 6 community.  The community -- if they are going to

 7 spend -- my position, if they're going to spend more

 8 than $100,000 on any amenity, new or old, unless

 9 it's maintenance, that should come before a vote of

10 the entire community.  And if the entire community

11 votes 51 percent, yes, that they want it, done deal.

12 But if they don't, you don't spend the money.

13                 They did that when they put in the

14 walkways.  The walkways are great except for the

15 fact that it was done based on a very small number

16 of people in the community wanting it.  It never

17 went out to the entire community for a vote.

18       Q.        So the only way that the community

19 can avoid that risk -- the six members of the board,

20 the only way they can avoid that risk is to have you

21 back there to stop it?  Is that it?

22       A.        I didn't say that.  I didn't say

23 that.

24                 MR. STEVENS:  That's all I have,

25       Your Honor.
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 1                 MS. DAVIS:  I think he had two.  He

 2       didn't have a chance to complete it.  He said

 3       he had two and was only allowed to talk about

 4       one.

 5                 THE COURT:  You can go ahead and ask

 6       him on redirect.

 7                 REDIRECT EXAMINATION

 8 BY MS. DAVIS:

 9       Q.        Mr. Frisbey, what was the second

10 thing that you were going to talk about as far as

11 what would happen if you're not put back on the

12 board?

13       A.        The pavilion is one.  I think that

14 they will try to shove that through.

15                 The second thing that I am very

16 concerned about is they may try to put it on golf

17 course property or property owned by the declarant,

18 and we will have another situation just like we do

19 with the community service agreement, where the

20 board voted to put a maintenance shed on property

21 that was not owned by them.  It was owned by the

22 declarant.  And so he's got an annual rent off of

23 that building.  If the community is going to spend

24 its money on a maintenance shed or on a pavilion or

25 anything else, it needs to be on property that is
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 1 owned by the community.  We don't need to be

 2 building annuities for anybody.

 3       Q.        Do you think that the voters who

 4 voted for you have any role in it than you being

 5 back on the board or being recognized as still being

 6 on the board?

 7       A.        Absolutely.

 8       Q.        How is that?

 9       A.        I think they voted for me because of

10 the positions that I've taken on things, like

11 wanting to pass a resolution that says the board

12 must have 51 percent vote of the community before

13 they spend more than $100,000 on any new assessment.

14       Q.        Are you unique in that position?

15       A.        Yes, ma'am.

16       Q.        So any of the people who would be

17 otherwise elected wouldn't represent that point of

18 view necessarily?

19       A.        I don't know the answer to that.  I

20 was the only one at the board meeting on the Meet

21 The Candidates night that supported it.

22       Q.        Okay.

23       A.        Another position that I took was

24 that Resolutions 14 and 28 give us the ability to

25 have some level of control over the DRB.  I think
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 1 that the CAI should require if -- number one, I

 2 think that the deposit should go to CAI and not a

 3 third party, an independent private party that could

 4 go belly up at any point in time.

 5       Q.        So that's an issue that you would --

 6       A.        Absolutely.

 7       Q.        -- have in the next year?

 8       A.        Yes.  Absolutely.

 9       Q.        Okay.  Is there also concern that

10 anyone who has similar viewpoints to you would be

11 similarly removed by the declarant or purportedly

12 removed by the declarant?

13       A.        Absolutely.

14                 MS. DAVIS:  Nothing further.

15                 THE COURT:  All right.  Recross?

16                  RECROSS-EXAMINATION

17 BY MR. HALE:

18       Q.        Are you aware of any plan to build

19 the pavilion anytime in the foreseeable future?

20       A.        I have no idea.  I don't know.  They

21 got plans being drawn up.  They spent $5,000 of the

22 community's money drawing up plans for a pavilion.

23       Q.        So you don't know if it's going to

24 be built.  Do you know if there's any talk about it

25 being on the golf course property, or is that just
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 1 speculation on your part?

 2       A.        There was talk about it.  But my

 3 point is not just whether or not -- my point is any

 4 amenity that the community builds should be on

 5 community property and any new amenity that the

 6 community builds should be voted on and approved

 7 only if 51 percent of the residents want it.

 8       Q.        So if you can lease property for

 9 less than you can buy it to build a pavilion, you're

10 better off, wouldn't you say?

11                 I mean, you don't know whether or

12 not leasing from the country club would be a good

13 deal or a bad deal.  It might be a good deal, right?

14       A.        Just as a general principle, I don't

15 believe that you build anything on leased property

16 if you plan to own it.

17                 MR. HALE:  Nothing further.

18                  RECROSS-EXAMINATION

19 BY MR. STEVENS:

20       Q.        Just to follow up on specifically

21 what I asked.  You said that the board voted to

22 spend $5,000 to design a potential pavilion; is that

23 correct?

24       A.        I think it was $5,000.

25       Q.        Have you seen that design?
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 1       A.        No, I have not.

 2       Q.        Has the board voted to build a

 3 pavilion?

 4       A.        Not to my knowledge.  Of course, I

 5 don't know what happens in executive session.

 6       Q.        Have you seen anything on an agenda

 7 relative to building a pavilion?

 8       A.        Yeah.  It's been asked at several

 9 board meetings what's the status of it.

10       Q.        Aside from allocating $5,000 to

11 review a potential design, there's no -- to your

12 knowledge, no vote scheduled or no imminent vote

13 scheduled relative to building a pavilion, is there?

14       A.        To my knowledge, no.

15                 MR. STEVENS:  Thank you.

16                 MS. DAVIS:  Nothing further, Your

17       Honor, for this witness.

18                 THE COURT:  All right.  You may step

19       down.

20                 MS. DAVIS:  Can we take a short

21       bathroom break?

22                 THE COURT:  Sure, let me know when

23       you're ready.

24                 (Whereupon, a recess took place from

25                 3:00 p.m. until 3:10 p.m.)
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 1                 THE COURT:  Okay.

 2                 MS. DAVIS:  Call Rick Hoban.

 3                 THE COURT:  Give me a second.  I've

 4       lost one of my sheets.  Here it is.

 5                 All right.  Go ahead.

 6                   RICHARD E. HOBAN,

 7     having been duly sworn, testified as follows:

 8                  DIRECT EXAMINATION

 9 BY MS. DAVIS:

10       Q.        Please state your name.

11       A.        Richard Edward Hoban.

12       Q.        And what's your --

13                 THE COURT:  Spell your last name,

14       please.

15       A.        H-O-B-A-N.  I live at 681 Sandpiper

16 Drive, Vonore, Tennessee 37885.

17       Q.        Is that in the Rarity Bay community?

18       A.        Yes, ma'am.

19       Q.        How long have you lived there?

20       A.        Since January of 2013.

21       Q.        Do you live there with anybody else?

22       A.        My significant other.

23       Q.        Okay.  And have you had any roles in

24 the community association at Rarity Bay?

25       A.        I have not.
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 1       Q.        Do you have any role in what's been

 2 called RBHOO?

 3       A.        I'm the president of RBHOO, and last

 4 year I was vice president of RBHOO, one of the

 5 largest organizations outside of the CAI of Rarity

 6 Bay that provides committee structure as well as

 7 provides activities and such to the community,

 8 provides information out to the community,

 9 et cetera.

10       Q.        Has Mike Frisbey been a member of

11 RBHOO at the time that you've been on the board?

12       A.        Mike Frisbey was in there for just a

13 little bit of time, yes, a couple of months.

14       Q.        And then have you taken it upon

15 yourself to do a lot of study and research about the

16 community association of Rarity Bay?

17       A.        I have.

18       Q.        Have you attended over time a number

19 of different meetings?

20       A.        I have.

21       Q.        All right.  What has your experience

22 been with the organizational board meetings over

23 time?

24       A.        So from 2004 to 2014, the

25 organizational meetings have been open to everybody.
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 1 All of them have been documented.  Regular business

 2 conduct, whatever you want to call it, has been

 3 going on at those board meetings.  It started in

 4 2015, when Michael Ayres took over the community

 5 organizational board meetings, no minutes have been

 6 taken or anything.  In the back of the CAC are

 7 minute books that document all the minutes that have

 8 happened within Rarity Bay.  Each one of those from

 9 2004 to 2014 are in six-inch binders with very

10 detailed minutes taken from 2015 to 2021.

11                 THE COURT:  Hold on a second.  Of

12       all meetings or just the organizational?

13                 THE WITNESS:  All meetings.

14                 From 2015 to 2021, those binders are

15       kept in the front of the CAC in about a

16       one-inch binder with about a third full.  Very

17       little information provided in any of the

18       minutes of what happened in the board.  Most

19       stuff has been done in executive session.

20 BY MS. DAVIS:

21       Q.        Did you go to the organizational

22 meeting this year?

23       A.        I did.

24       Q.        And tell the Court what you observed

25 as far as what happened with Mike Frisbey.
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 1       A.        At that organizational meeting,

 2 which like Mike said was announced at the annual

 3 meeting.  The first part of the meeting, elected

 4 officers.

 5       Q.        Is that normal?

 6       A.        That's normal, yeah.  The second

 7 part of the meeting they went through, and Chuck,

 8 who was elected president, gave Mike the opportunity

 9 to talk, and Mike asked each individual board

10 member --

11       Q.        Michael?

12       A.        Michael.  I'm sorry.  The LLC,

13 Michael Ayres, asked each individual board member if

14 they had received the email that he sent.  And as

15 they went through talking about that, a couple of

16 them objected.  Crystal objected.  Steve Wholford

17 objected, said he didn't have time to look at it, I

18 believe.  And Mike Frisbey objected.

19       Q.        Was Mike Frisbey asked about whether

20 or not he would abide by the organizational

21 documents?

22       A.        I believe he was.

23       Q.        All right.  What did he answer?

24       A.        He answered in the affirmative.

25       Q.        And what happened as far as what was
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 1 done next by the LLC?

 2       A.        The LLC then decided that he was

 3 going to remove Crystal and remove Mike.  There was

 4 some discussion around the board.  Somebody made a

 5 motion to keep them on the board.  That motion

 6 passed.  Then also made a motion I believe to seek

 7 outside counsel, outside of Kevin Stevens, because

 8 they thought Kevin had a conflict of interest

 9 because he did work for Michael as well as the

10 board, and that motion passed.

11       Q.        Did that happen?  Did they get

12 independent counsel?

13       A.        My understanding is they did.

14       Q.        They did?

15       A.        Well, one board member did, yes.

16       Q.        Did the board get --

17       A.        The board did not from what I

18 understand.

19       Q.        All right.  And what about the board

20 vote to not recognize the removal of Crystal Pate?

21       A.        That happened, yes.

22       Q.        Okay.  Did that subsequently get

23 overturned?

24       A.        My understanding, from what I've

25 read, is --
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 1                 MR. HALE:  I object, Your Honor.  I

 2       try not to object, but this seems to be going

 3       outside of his knowledge.  He doesn't seem to

 4       tell us how he knows these things.

 5                 THE COURT:  Sustained.

 6                 MS. DAVIS:  Very well.

 7 BY MS. DAVIS:

 8       Q.        Was there any discussion at the

 9 organizational meeting -- which was on March 1st of

10 this year?

11       A.        Yes.

12       Q.        All right.  Any discussion by

13 Michael Ayres for the LLC as to why Ms. Pate and

14 Mr. Frisbey were being removed?

15       A.        Not to my knowledge.

16       Q.        What is RBHOO's position about

17 governance by the members versus continuing control?

18                 MR. HALE:  Objection.  Relevance.

19                 THE COURT:  Relevance.

20                 MS. DAVIS:  Just establishing, Your

21       Honor, that this is not just Mike Frisbey out

22       there acting on his own; that there are a lot

23       of people who support his positions in trying

24       to challenge the declarant; and that there are

25       a large number of these people in the
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 1       community and their voice is not being heard.

 2                 THE COURT:  I sustain at this point.

 3                 MS. DAVIS:  Okay.

 4 BY MS. DAVIS:

 5       Q.        Do you, as a member of the community

 6 association, have concerns if Mike Frisbey is not

 7 put back on the board?

 8       A.        I do.

 9       Q.        What is that?

10       A.        There's a few of them.  A couple of

11 them have to do with Resolutions 14 and

12 Resolution 28.  Resolution 28, we talked about a

13 little bit earlier, requires the CAC to hold the

14 deposits for construction.  Right now, as Mike said

15 earlier, those deposits are held by Premier Resort

16 Management, a separate company that is not under any

17 kind of control of the CAC or the CAI.

18       Q.        Why do you think that the board

19 without Mike Frisbey would allow that to continue?

20       A.        Because it was brought up earlier,

21 last year, that they tried to do votes to rescind

22 Resolution 14 and Resolution 28.  And that vote was

23 not to occur because it was going to have to be done

24 by email, and Crystal Pate objected.

25       Q.        All right.  So that was the first
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 1 concern.  What's another concern?

 2       A.        The second concern is Resolution 14,

 3 which was duly signed by the declarant, gave control

 4 of the DRB to the RBCAI board.

 5       Q.        And is that happening?

 6       A.        That has not happened.

 7       Q.        Is that something that Mike you

 8 think would look out for?

 9       A.        I think Mike would look out for it.

10 I think when --

11                 THE COURT:  Okay, let's go back.

12       For the record, this is not alphabet soup.

13       Resolution 14 means what?

14                 THE WITNESS:  Resolution 14 -- so

15       Resolution 14 was passed in 2012, signed by

16       the then-declarant Sterling Owen, who

17       basically gave control of the DRB.

18                 THE COURT:  The design review board.

19                 THE WITNESS:  To the RBCAI board and

20       allowed them to name the members to that

21       board.  It was signed by the declarant.  It

22       was duly recorded as Resolution 14.

23                 At that same time, if the judge

24       remembers, the board was controlled by the

25       declarant.  The declarant appointed members to
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 1       the board, which you ruled earlier, a year

 2       ago, that all board members had to be voted

 3       in.

 4                 Resolution 28 was approved in 2015,

 5       which created an escrow account under the CAI

 6       to hold construction deposits.

 7 BY MS. DAVIS:

 8       Q.        And what is the concern with that?

 9       A.        The concern for that is in the

10 charter of the organization, it indemnifies the DRB,

11 all DRB members.  It indemnifies somebody has to

12 have some control over it.  Also, in the bylaws, it

13 says that the association is charged with overseeing

14 of the DRB.

15       Q.        Is that happening now?

16       A.        That is not happening now.  There is

17 no view into the DRB at all from the CAI.  And with

18 all of the construction that's going on, it's

19 anticipated that there could be upwards of five

20 hundred to three-quarters of a million dollars in

21 construction deposits that's being held by a company

22 that the association has no view into.  And

23 therefore, if something were to happen, the CAI

24 would be responsible for those deposits.

25       Q.        And has any member of the current
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 1 board been concerned similarly with that issue,

 2 bringing it up?

 3       A.        I don't know that answer.

 4       Q.        Okay.  Why do you think that Mike

 5 Frisbey is particularly situated to address that

 6 issue on the board?

 7       A.        I think the board with Mike on it

 8 would challenge other members of the board to see

 9 those things through and challenge our lawyer.  I

10 think our lawyer for the CAI has not -- has not done

11 a good job.  Sorry.  I mean, with the 2019 election,

12 the 2020, the 2022, some of the things that have

13 gone on have not been best served for our community

14 in my opinion.  So I think Mike and other members of

15 the board believe that as well.  That's why during

16 the March 1st organizational meeting we voted, first

17 of all, to remove Kevin as our lawyer and to seek

18 outside counsel to see if it was legitimate to

19 remove two board members.

20                 MR. HALE:  Your Honor, I don't think

21       he's on the board.  I don't know if he knows

22       what happened exactly.  But I'm objecting on

23       the basis that he hasn't established a

24       foundation of where he knows these things

25       from.
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 1                 MS. DAVIS:  He was at the meeting.

 2       He testified he went to the meeting.

 3                 THE COURT:  Just ask the client.

 4       Ask him -- ask the witness the question.

 5 BY MS. DAVIS:

 6       Q.        Were you at the meeting when that

 7 occurred?

 8       A.        I was at the meeting, yes.

 9                 THE COURT:  Okay.

10 BY MS. DAVIS:

11       Q.        All right.  And you said you have

12 attended a number of association meetings over the

13 past --

14       A.        Oh, yes.  Yeah.

15       Q.        -- what, eight or nine years?

16       A.        Yes.

17       Q.        Okay.  Have you seen a pattern of

18 what happens to board members who disagree with

19 Michael Ayres and the LLC?

20       A.        I have not seen that up until this

21 point because I don't believe anybody has disagreed

22 with the LLC up to this point.

23       Q.        Did you observe that happening,

24 however, dealing with Crystal Pate and Mike Frisbey?

25       A.        I have.
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 1       Q.        Okay.  What was that?  Why did they

 2 get kicked off the board, that you saw, at that

 3 meeting?

 4       A.        There was no reason why they were

 5 kicked off at that meeting.  One meeting I was at, I

 6 don't remember which one it was, Mike had said that

 7 Crystal continued to disagree with the board on some

 8 issues and did not sign the minutes of the board

 9 meetings.

10       Q.        Okay.  But Mike hadn't had a chance

11 to serve yet?

12       A.        Correct.

13       Q.        Other than a day; is that right?

14       A.        Correct.

15       Q.        All right.  Was what -- did you find

16 objectionable any material being disseminated to the

17 community?

18       A.        I did not.  Mike provided ample

19 documentation on everything he said.

20                 THE COURT:  When you say "Mike,"

21       would you use Mr. Frisbey?  Because I don't

22       want anybody to confuse Mike Frisbey and Mike

23       Ayres.

24                 THE WITNESS:  Right.

25                 THE COURT:  Okay.
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 1                 THE WITNESS:  Mr. Frisbey would

 2       state something, and then he would put a

 3       snippet in of what was actually from the court

 4       documents themselves to back up whatever

 5       argument he was trying to make.

 6 BY MS. DAVIS:

 7       Q.        Are there any other concerns you

 8 have about community issues that would occur between

 9 now and when we have a trial when you would like to

10 have Mike Frisbey on the board, or have we covered

11 those?

12       A.        We covered the two main ones.  I

13 think some of the other ones -- yeah, that's fine.

14 That's primarily it.  My thing is, basically follow

15 the governing documents.  I know they're hard to

16 follow, but just follow them.

17       Q.        Where they are consistent with law?

18       A.        Correct.

19                 MS. DAVIS:  Pass the witness.

20                 THE COURT:  Cross?

21                 MR. HALE:  No questions.

22                 THE COURT:  Anything else?

23                 MR. STEVENS:  Just very briefly.

24                   CROSS-EXAMINATION

25
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 1 BY MR. STEVENS:

 2       Q.        Mr. Hoban, have you ever had a

 3 dispute with the association board of directors of

 4 the design review board?

 5       A.        Absolutely.

 6       Q.        Have you ever threatened to sue the

 7 association design review board, board of directors?

 8       A.        Absolutely.

 9       Q.        Did you retain counsel to write a

10 demand letter threatening to sue them?

11       A.        I wouldn't call it a "demand

12 letter," but yes.

13       Q.        Who was your counsel?

14       A.        Heather.

15                 THE COURT:  I don't know who Heather

16       is.

17 BY MR. STEVENS:

18       Q.        Ms. Anderson.

19       A.        Ms. Anderson.

20       Q.        And wasn't the dispute that you had

21 with the board of directors and design review board

22 related to approving a pool slide that came off your

23 dock?

24       A.        No.

25       Q.        What was the dispute?

Page 140
 1       A.        The dispute was on my dock to begin

 2 with, Kevin.  The dispute --

 3                 THE COURT:  It's "Mr. Stevens."

 4                 THE WITNESS:  Sorry.  So that was

 5       the original dispute was on the dock itself,

 6       not going through the dock that was approved

 7       by TVA.

 8 BY MR. STEVENS:

 9       Q.        I don't want to belabor the point.

10       A.        That's fine.

11       Q.        But you have threatened to sue the

12 board, the design review board based upon your dock,

13 correct?

14       A.        Correct, over the illegal actions of

15 the declarant and the board.

16                 MR. STEVENS:  That's all.  Thank

17       you.

18                 THE COURT:  Anything else?

19                 MS. DAVIS:  Not from this witness,

20       Your Honor.

21                 THE COURT:  You may step down.

22                 MS. DAVIS:  Michael Ayres as an

23       adverse witness.

24                   MICHAEL D. AYRES,

25     having been duly sworn, testified as follows:
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 1                  DIRECT EXAMINATION

 2 BY MS. DAVIS:

 3       Q.        Your name is Michael Ayres; is that

 4 right?

 5       A.        Michael David Ayres.

 6                 THE COURT:  Mr. Ayres, scoot up to

 7       the microphone, please.

 8                 THE WITNESS:  Michael David Ayres.

 9       I have an uncle named Mike and a cousin named

10       Michael, and we're all confused in

11       East Tennessee.  David, please.

12 BY MS. DAVIS:

13       Q.        You go by David?

14       A.        Michael David.

15       Q.        Michael David.  Okay.  All right.

16                 Mr. Ayres, what position do you hold

17 in relation to any entity at Rarity Bay?

18       A.        In relation to any entity?

19       Q.        Yeah, like Salem Pointe.

20       A.        Salem Pointe Capital, LLC?

21       Q.        Yes.  What's your relationship?

22       A.        The managing member and the majority

23 stakeholder.

24       Q.        Are there other entities involved,

25 for example, with the country club?
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 1       A.        Salem Pointe Capital, LLC is the

 2 flagship entity that also owns and does a d/b/a as

 3 Rarity Bay Country Club.

 4       Q.        Are those separate organizations or

 5 the same?

 6       A.        They're the same.

 7       Q.        Do you now or have you ever held any

 8 positions with the community association?

 9       A.        I have.

10       Q.        What did you do for the community

11 association as far as being on the board committee's

12 offices?

13       A.        I was on it for about six years.

14 And I was vice president I think the whole time.

15 And the infrastructure committee, the marketing

16 committee.  I was on the -- well, there was a couple

17 more I can't think of right now.

18       Q.        Were you ever elected by the members

19 to serve on the board?

20       A.        Technically, yes.  When the first

21 ballot came out, there was only enough people to run

22 the board that there was available for the

23 positions.

24       Q.        What year was that?

25       A.        I think it was 2017.
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 1       Q.        Okay.  So you're saying --

 2       A.        2016.

 3       Q.        You got that kind of by default, is

 4 that right?  There was nobody else running?

 5       A.        By design, I think by the nominating

 6 committee at the time.

 7                 THE STENOGRAPHER:  I'm sorry, can

 8       you turn this way?

 9                 THE COURT:  He said, "By design from

10       the nominating committee at the time."

11                 THE WITNESS:  And forgive me if

12       I'm -- I can't turn my neck to the right.

13                 THE COURT:  Okay.  You don't have to

14       look at her.  You should look at me.  I'm the

15       one that's deciding all of this.

16 BY MS. DAVIS:

17       Q.        Very good.  All right.

18                 You most recently ran for the board,

19 as I understand it, in February of 2022, correct?

20       A.        That's correct.

21       Q.        And you did not win.

22       A.        Thankfully.

23       Q.        All right.  Did you, at the meeting

24 on March 1 of this year, purport to remove Mike

25 Frisbey and Crystal Pate from the board of directors
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 1 after they had been elected by the members?

 2       A.        They were removed on March 1st,

 3 correct.

 4       Q.        Why?

 5       A.        There is a lot of evidence that were

 6 submitted as exhibits in our response that would be

 7 a long time to read through, but I can do that.

 8                 THE COURT:  I'm sorry, I couldn't

 9       understand you.

10                 THE WITNESS:  The exhibits that were

11       submitted as a part of our response are quite

12       lengthy.  And I can read through them if you

13       would like.

14                 THE COURT:  No, I don't need you to

15       read to me.  But she asked you why you did it,

16       and I think she's entitled to an answer

17       without saying, "Read 150 pages of documents."

18                 THE WITNESS:  Sure.

19                 The short answer is since perhaps

20       March of 2021, there -- maybe April, there

21       have been a series of emails that have come

22       out from Mr. Frisbey to the community

23       detailing what he purports are his information

24       about myself, my family, my businesses that

25       weren't true.  And there's also been a
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 1       concerted effort with Ms. Frisbey and Ms. Pate

 2       to enact the battle plan of the hostile

 3       takeover Partners is trying to put on the

 4       community.

 5 BY MS. DAVIS:

 6       Q.        Were the members aware of the

 7 positions on those issues when the election happened

 8 in February of 2022 when they were elected and you

 9 were not?

10       A.        I do not understand that question.

11       Q.        Okay.  Was the membership aware that

12 Ms. Pate and Mr. Frisbey intended to have a battle

13 plan, as you called it, to challenge the declarant

14 rights?

15       A.        I think several were.  There's an

16 email in particular where Mr. Frisbey is talking to

17 some people in this room saying I just got off the

18 phone with Crystal; then he goes into Michael is

19 about bankrupt, and we need to -- the judge is going

20 to overturn his declarant rights in January of 2022.

21 We need to put together a group and try to get the

22 country club.  He's about done.  Several things that

23 are inaccurate and causing damage to reputation and

24 business.  And we actually have people moving out of

25 the community based on the stuff that's going on.

Page 146
 1 Specifically, Mr. Frisbey and Ms. Pate trying to

 2 gaslight everybody.

 3       Q.        All right.  But the members were

 4 aware of these communications that you're

 5 complaining about, and they voted Ms. Pate and

 6 Mr. Frisbey into office and did not vote you into

 7 office, correct, in February of 2022?

 8       A.        Well, ironically the --

 9       Q.        Just answer my question.

10       A.        Well, I don't know if they were --

11 when you say members that voted, my mind goes to the

12 votes that got them over the top, which were 360

13 votes of the Partners, who don't pay any dues on

14 anything and have exemptions.

15       Q.        Well, they got a lot more votes than

16 just the Partners votes, did they not?

17       A.        If you subtract 360 votes from some

18 of the winners, like Ms. Pate or Mr. Frisbey, and

19 the community's spoken for Mike, and I had a problem

20 with that.

21       Q.        Well, how many votes did you vote on

22 behalf of different entities and different lots?

23       A.        In 2022?

24       Q.        Yeah.

25       A.        How many were available, 115 or
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 1 something?

 2       Q.        Well, I believe Mr. Frisbey had 631

 3 votes.

 4       A.        How many did I vote or how many

 5 did --

 6       Q.        Yeah, how many did you vote?

 7                 You're saying that Partners voted

 8 some large number of votes.  How many did you vote?

 9       A.        I voted about 115, I think.

10       Q.        Okay.  And you voted for yourself?

11       A.        Yeah.

12       Q.        Okay.  And you still lost even

13 though you had 115?

14       A.        I thought twice about it, but yes.

15       Q.        Okay.  And you think Partners had

16 how many, 360 votes; is that what you said?

17       A.        I believe the record will show that

18 they had what they had.  That's the neighborhood I

19 believe -- that was available at the time.

20       Q.        Okay.  So even if I take that as

21 true and they voted for Mr. Frisbey and he had 631

22 votes, then he independently got approximately 300

23 votes over and above what the Partners voted, right?

24       A.        If that's the math.

25       Q.        Okay.  So why couldn't the members
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 1 not evaluate these issues, like, you know, if they

 2 want to challenge declarant rights, they want to

 3 talk about different things in the community that

 4 are contrary to the declarant, why couldn't the

 5 members not make that decision and instead you make

 6 that decision for them?

 7       A.        It's really not the members

 8 speaking.  There's alter ego stuff going on that --

 9 the partnership really wants to take over Rarity

10 Bay.  They want to build what they want to build,

11 and they don't really care what it does to property

12 values, what it does to the individuals that live

13 there long term.  And I did not think that this is

14 something that I could stand by and let happen.

15       Q.        So the member -- how many individual

16 members are there in Rarity Bay who own homes, who

17 are not you, Salem Pointe Capital, and not Partners,

18 who are individuals who own homes?  Do you know,

19 approximately?

20                 THE COURT:  I'm sorry, will you

21       restate that question?

22 BY MS. DAVIS:

23       Q.        How many people, like houses with

24 people --

25                 THE COURT:  How many houses or how
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 1       many people?

 2 BY MS. DAVIS:

 3       Q.        How many votes.  How many votes are

 4 there that are not Partners and are not LLC?

 5       A.        Probably a thousand.

 6       Q.        Okay.  Did they get a say, then?

 7                 Did the thousand people who bought

 8 an expensive home in Rarity Bay have a say, or are

 9 they just supposed to default to what you thought

10 was fair?

11       A.        Well, according to, I guess you put

12 math, maybe 30 percent.

13       Q.        So do you then take into account at

14 all that the votes of the members that voted in --

15 over and above what Partners voted, voted in the

16 board members Crystal Pate and Mike Frisbey, who you

17 removed?

18       A.        I do not understand the question.

19       Q.        Okay.  Why -- why do you not count

20 the wishes of those members?

21       A.        The ones who have been organized to

22 help enact an agenda for some other organization, I

23 have a problem with that.

24       Q.        The ones who voted for Crystal Pate

25 and Mike Frisbey, knowing what their positions were.
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 1       A.        They did not know fully what their

 2 positions were.  There are people in this room

 3 earlier, I don't know if they're still here, I can't

 4 turn around, that wanted their name off the petition

 5 they signed.  They got represented to the Court that

 6 they were part of the 550, once they realized what

 7 was going on, and that this was not about something

 8 they were pitched.

 9       Q.        All right.  Well --

10       A.        The bill of goods was that, hey,

11 this is going to be something that we want to talk

12 about and do amicably, and then it turned into a

13 hostile takeover situation, which is not good for

14 anybody.

15       Q.        So you have all the emails for the

16 members.  I've seen an email that was introduced

17 into evidence, right?

18       A.        I have all the emails of the

19 members?  I don't know what that means.

20       Q.        Do you have email addresses for the

21 members of the association?

22       A.        Like board members?

23       Q.        No.  Members.  Members.  The

24 association has members who own lots.

25       A.        Yes.
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 1       Q.        You do.

 2       A.        Yes.

 3       Q.        Okay.  So could you have

 4 disseminated this information to them before the

 5 election about why you think Mr. Frisbey and

 6 Ms. Pate are bad board members?

 7       A.        When you are getting legal advice in

 8 the middle of very intense litigation, you are not

 9 encouraged to tell everything you know all the time.

10       Q.        So you could have done it, but you

11 elected not to for personal reasons?

12       A.        For legal reasons.

13       Q.        All right.  So the reasons that you

14 have purported to remove Ms. Pate and Mr. Frisbey is

15 because they were contrary to the declarant rights?

16       A.        No.

17       Q.        Okay.

18       A.        The divisiveness that they were

19 causing in the community is -- was escalating.

20 Mr. Frisbey started sending out his emails to the

21 general public mid-2021.  The self-governance group

22 started to organize and meet in the community

23 activity center starting maybe June, July of 2021.

24 And along the last year, things were escalating,

25 escalating, escalating, and now it includes people
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 1 getting in each other's faces and disqualifications

 2 and people refusing to come to the club, and some of

 3 the people that believe in the self-governance don't

 4 stop soliciting them for money, don't -- get in your

 5 face, won't leave the guests alone.  I get

 6 approached all the time by the majority of the

 7 community, the other thousand that didn't sign on

 8 with what they're trying to make people buy into,

 9 that they cannot be around them anymore.  And it's

10 causing such divisiveness that people are moving out

11 of the community because of it, and I had to put a

12 stop to it somehow.

13       Q.        So you are not going to allow

14 anybody on the board who doesn't agree with the

15 declarant's positions?

16       A.        Ms. Pate was on the board for an

17 entire year with me.

18       Q.        And then you removed her.

19       A.        When everything escalated into

20 another level of disgusting.

21       Q.        Well, Mr. Frisbey never even got the

22 opportunity to go beyond one day on the board

23 because he had expressed opinions contrary to your

24 declarant right?

25       A.        Mr. Frisbey and Ms. Pate have
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 1 acknowledged a close relationship with each other,

 2 and he has acknowledged that he has gotten this

 3 information straight from her.

 4       Q.        The notice that you gave of the

 5 removal -- I think we have seen some emails.  You

 6 gave an email notice of this organizational meeting

 7 on March 1st that was going to be also a

 8 special-called meeting, right?  And that was in an

 9 email that you sent in February, on the 22nd, to the

10 then board?

11       A.        Correct.

12       Q.        You didn't identify who was going to

13 be removed.

14       A.        In the "To" lines of the email, I

15 thought that was an assumption that everybody knew.

16                 THE COURT:  I'm sorry, you said that

17       so fast, I didn't know what you said.

18                 THE WITNESS:  In sending an email,

19       when you put somebody's name and their address

20       in the "To" line, in my mind that meant that I

21       was sending it to them.

22 BY MS. DAVIS:

23       Q.        Okay.  Well, you didn't just send it

24 to Ms. Frisbey and Ms. Pate, did you?  You sent it

25 to the entire board on the 22nd and then to the new

Page 154
 1 board members on the 24th.

 2       A.        Correct.  So everybody was on notice

 3 because there was a lot of confusion and a lot of

 4 chaos regarding the election and people's positions.

 5 ASI really needed to know if people had an agenda

 6 that was going to further divide the community and

 7 further drive people away from it, or were they

 8 going to at least in the minimum acknowledge that

 9 the bylaws and the declarations mean something.

10       Q.        You wanted them to acknowledge the

11 declarant's authority under the Sixth Amendment,

12 correct?

13       A.        I wanted them to acknowledge all of

14 the documents and what they say.

15       Q.        And the declarant's authority under

16 the Sixth Amendment to basically have what you call

17 the "God card"?

18       A.        I have never called it the "God

19 card."  And that's a little bit blasphemous.

20       Q.        Okay.  Do you understand that you

21 have the authority under the Sixth Amendment as

22 Salem Pointe Capital, the declarant, to veto any

23 action of the board?

24       A.        I am aware of that.

25       Q.        Do you claim that you have the right

Page 155
 1 to remove any member of the board at your whim with

 2 or without cause?

 3       A.        That's what it says.

 4       Q.        Do you have the ability to amend the

 5 governing documents?

 6       A.        During the development period,

 7 that's a right reserved for the (inaudible) for

 8 purpose.

 9                 (Reporter requests clarification.)

10                 THE WITNESS:  During the development

11       period, that is a right reserved for the

12       declarant to amend unilaterally for any

13       purpose.

14 BY MS. DAVIS:

15       Q.        And when does the development period

16 end?

17       A.        Soon, I hope.

18                 Um, I guess when the place is

19 fully -- I mean, in the documents, it has one

20 definition of the development period.  I can read it

21 to you.

22       Q.        Well, you're the declarant.  So when

23 do you believe the end of your powers as declarant

24 are in this community?

25       A.        When all of the land that is
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 1 available is used for all of the purposes that will

 2 allow anybody in whatever phase of life that they're

 3 in to have a price point product in Rarity Bay where

 4 they wouldn't have to leave their friends or their

 5 family, and we're just not there yet.

 6       Q.        So as long as you own a single lot

 7 in the community, it's your position that you

 8 maintain these powers to control the board, the

 9 decisions of the board, and the declaration?

10       A.        It does not say that.  But it does

11 say private immunity.  And it does not give me a

12 right to control anybody, nor have I.

13       Q.        Well, if somebody who you don't

14 agree with is on the board, you have removed them,

15 right?

16       A.        The two from a few months ago?

17       Q.        Did you also remove a board in 2016?

18       A.        There was a threat to remove them,

19 and we worked out a settlement agreement that

20 circumvented any sort of meeting that would have

21 been an actual removal.

22       Q.        Okay.  Did those folks disagree with

23 the declarant rights' scope that you claimed, the

24 folks in 2016 who you threatened to remove from the

25 board?
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 1       A.        Those folks assured the new

 2 ownership group that they were going to partner up

 3 with Bald Eagle Partners, Bald Eagle Ventures,

 4 whatever name they go by now.  Bald Eagle was a

 5 failed bidder of Rarity Bay.

 6                 THE COURT:  A failed what?

 7                 THE WITNESS:  Bidder.  They bid on

 8       Rarity Bay projects, and they actually --

 9       their bid was behind Salem Pointe Capital's.

10       And they had purchased 102 lots.

11                 THE COURT:  Don't use the words

12       Salem Pointe Capital because I still don't

13       know who you're talking about.

14                 THE WITNESS:  I'm sorry.  LLC.

15                 They were intending to purchase the

16       declarant rights, the country club, golf

17       course, and all of the amenities.  So in a

18       ramp-up to the actual sale from Judge Varlan's

19       court, they said -- and they had some

20       marketing material already produced that they

21       were going to be the next declarant of Rarity

22       Bay, and they were preparing to sell it to --

23       I don't know who.  But they were pretty upset

24       they didn't win the bid.  And so they started

25       this precedent of we're going to challenge

Page 158
 1       anything you do as the declarant, and they

 2       enlisted the board at the time to join up with

 3       them, which was very bad for the community

 4       coming out of the three or four or five years

 5       of litigation to jump right back in based on

 6       things that were never to be.  Not even

 7       possible.

 8 BY MS. DAVIS:

 9       Q.        How many lots does the LLC own in

10 Rarity Bay?

11       A.        Currently?

12       Q.        Yes.

13       A.        Approximately 70.

14       Q.        Seventy.  Out of how many?

15       A.        1400 approximately.

16       Q.        Okay.  So what percentage is that?

17 Do you know?

18       A.        Well, you can look at it like that,

19 or you can look at it as the remaining raw land that

20 is available to the declarant to develop over the

21 rest of the development period, and that number

22 could be hundreds, and is likely hundreds.

23       Q.        But currently your lot count is 70

24 out of 1400?

25       A.        Correct.

Page 159
 1       Q.        Let's go back to this notice issue.

 2 I think you said earlier you agree that no

 3 individuals were singled out in those emails, as far

 4 as the idea that they were going to be removed at

 5 the March 1, 2022, meeting.

 6       A.        I agreed to what?

 7       Q.        You agreed that you didn't tell in

 8 the emails who was going to be removed.

 9       A.        I believe the February 25 email

10 mentions Ms. Pate and Ms. Frisbey specifically.

11       Q.        Well, would you like to see it?  I

12 think what it says is that you didn't like the way

13 they had been behaving.

14       A.        No, I think I said if past

15 performance is indicative of future results, and I

16 anticipated too that joining together to try and

17 overthrow the community and the wellbeing of it,

18 you're probably not going to stay on the board.

19       Q.        Did you ever put them on particular

20 notice to them that they were going to be removed?

21       A.        Technically, three times.

22       Q.        When are those three times?

23       A.        The emails.

24       Q.        The 22nd, when you don't mention

25 anybody by name.
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 1       A.        Except for the fact that it was sent

 2 to them.

 3       Q.        Well, it was sent to everybody that

 4 was on the board, correct?

 5       A.        Yes, because everybody was in the

 6 same boat.

 7       Q.        So that doesn't narrow it down very

 8 much when you sent it to everybody, does it?

 9       A.        Well, if everybody was removed, then

10 it would have been a very accurate email.

11       Q.        And the 24th email doesn't mention

12 anybody particularly.

13       A.        It is also sent to the newly elected

14 board members, letting them know.

15                 You got to understand, the old board

16 was functional but had the influence of Ms. Pate in

17 every meeting.  And there's others here that can

18 testify as to what that was like.  And then the

19 February 24th email that was sent to the new board,

20 which included Mr. Frisbey and others that were

21 involved in that election, which I had no idea where

22 they were in all of this, because if they were

23 ascribing to the same philosophies of trying to

24 overthrow the community and the declarant against

25 Judge Varlan's order, then I was going to have a
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 1 problem with that, and I needed to talk to them

 2 about it.

 3       Q.        Okay.  And the 25th of February

 4 email, it doesn't particularly single out anyone to

 5 tell them that they're going to be removed at that

 6 meeting, does it?

 7       A.        I would like to read it.

 8       Q.        Okay.  Well, it speaks for itself,

 9 does it not?

10       A.        Not if you think I don't mention

11 anybody.

12       Q.        Okay.  I'll show you what has been

13 marked as Exhibit 10.  And the only place that I see

14 named is here, where it says, "If past performance

15 is indicative of future results, I do not have high

16 hopes specifically for Mr. Frisbey and Ms. Pate."

17 Is that right?

18       A.        Correct.  Trying to be benevolent

19 and diplomatic, I always held out hope that someone

20 is going to turn around and see the light.

21       Q.        What would it have taken for them to

22 turn around and see the light and stay on the board?

23 Would they have had to swear allegiance to the

24 declarant?

25       A.        That's absurd.  I think that they
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 1 would have to say that the bylaws mean something,

 2 and the declarations means something, and the sale

 3 from the federal court means something, and the

 4 Fifth Amendment means something, and the Sixth

 5 Amendment means something, and the Seventh Amendment

 6 means something, of which Ms. Pate and her

 7 organization, Mr. Daniels and all of them had a very

 8 high hand in mandating the Sixth Amendment and

 9 mandating the Seventh Amendment.  So for them to say

10 that it doesn't mean something is ironic at best.

11                 But I would like for them to admit

12 or acknowledge that there was meaning behind the

13 documents.  My understanding in Tennessee is that

14 the deed's a contract, and the covenants,

15 conditions, and restrictions aren't meaningful in

16 that you don't have to live in Rarity Bay if you

17 don't agree with them.  You can go somewhere else.

18 But if you want to live in Rarity Bay, then you

19 probably should let what the meaning and intent

20 behind the covenants and conditions and restrictions

21 play out.

22       Q.        Which means that the declarant gets

23 to make the decisions?

24       A.        And what decisions have I made that

25 are so bad?
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 1       Q.        Let's talk a minute about these

 2 deposits.  Is there a different entity where

 3 security deposits are being held when somebody

 4 requests the DRB to construct a house?

 5       A.        Is there a different entity?

 6       Q.        Yes.

 7       A.        Premier Resort Management, LLC.

 8       Q.        Do you have any role in Premier

 9 Resort Management, LLC?

10       A.        Yes.  I'm majority ownership and

11 president.

12       Q.        And why is that money being held in

13 a separate LLC instead of being held for the

14 association on account?

15       A.        Well, when I set it up, it was

16 because when we walked into Rarity Bay in 2015, all

17 of the opaqueness of the accounting and the legal

18 process, we discovered that there were 96 bank -- 59

19 companies with 96 bank accounts that were commingled

20 from the previous developer's accounting records and

21 databases.  So I did not want to further exacerbate

22 that by holding the deposits in the flagship

23 company, and I wanted to set up something different

24 so it would be separate and apart from the normal

25 business of the country club.
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 1       Q.        Well, it's not the country club;

 2 it's the association, is it not?

 3       A.        Well, Salem Pointe Capital, LLC is

 4 the flagship mediated company.  It's also the

 5 declarant in the community.  All of that didn't need

 6 to be mixed together.

 7       Q.        Well, is the association responsible

 8 for those deposits under the governing documents?

 9       A.        Responsible in what sense?

10       Q.        That if they disappear, that the

11 association has to make it right?

12       A.        Not that I've seen.

13       Q.        Okay.  So you think that if Premier

14 Resort Management, LLC goes belly up and takes

15 people's construction deposits, that those people

16 are just out of luck?

17       A.        I don't think that's how it works.

18 But what's going to make it go belly up?

19       Q.        Are those funds in an escrow

20 account?

21       A.        They're in an account that is held

22 for construction.

23       Q.        Is that an escrow account?

24       A.        I wouldn't call it an escrow

25 account.
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 1       Q.        Where are the deposits?

 2       A.        In Regions Bank, I think.

 3       Q.        But they're not in an escrow

 4 account.  And then the name of a company that you

 5 created, Premier Resort Management --

 6                 MR. HALE:  Objection, Your Honor.

 7       I'm happy to let him go on and answer, but I

 8       don't think this is relevant, Your Honor.

 9                 THE COURT:  Relevance?

10                 MS. DAVIS:  Well, a lot of the

11       discussion about why Mike Frisbey needs to be

12       on the board is because there is this issue

13       about these deposits, and there's concern that

14       they are being held by this entity that has no

15       business holding them, while the association

16       remains legally responsible for them.  That's

17       one of the reasons that --

18                 THE COURT:  Let's get into who's

19       responsible, I think, at that point.

20                 Are they the association's money?

21                 THE WITNESS:  They are the

22       individual lot owners' construction deposits.

23       They're not intended to be any corporate money

24       whatsoever.  And for seven years, anybody

25       that's paid a construction deposit, upon
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 1       completion of their house, assuming that it

 2       has followed the guidelines of the community,

 3       they get their deposit back.  And there's not

 4       been any issues whatsoever with anybody.

 5 BY MS. DAVIS:

 6       Q.        If they do not comply with the

 7 requirements, who gets the money?

 8       A.        The association and I have -- I

 9 being the LLC -- we have a community services

10 agreement where all funds that are taken out of

11 deposits, they go back to the association.

12       Q.        So it is association money if it's

13 something where the person doesn't do what they're

14 supposed to do as a construction; it wouldn't be

15 you.  Is that right?

16       A.        Technically, it's a fine.  But the

17 fine isn't necessarily the deposit.  It's only if

18 you failed to or refused to pay the fine that we

19 hold the deposit so that there is some recourse.

20       Q.        Okay.  So that's association-related

21 money?

22       A.        Only if somebody does something

23 wrong.

24       Q.        Okay.  Well, under what auspices do

25 you collect that money?  Is it as the architectural
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 1 review board?

 2       A.        The design review board requests the

 3 money.  When there is a submission or an

 4 application, a deposit is required.  Plus the fees

 5 to pay architects, designers, and employees to do

 6 the work.

 7       Q.        Are you aware that the design review

 8 board was supposed to be under the purview of the

 9 board?

10       A.        Are you referring to Resolution 14?

11       Q.        Yes.

12       A.        Resolution 14 was put into place in

13 the absence of a functioning declarant and

14 developer.  It was allowed to be put in place by

15 Sterling Owen, who was the receiver, because he did

16 not want to make trips out to Rarity Bay, nor did he

17 want to manage the construction, so he let it be set

18 up.  And nowhere in the governing documents of the

19 community are the words "architectural review

20 committee."

21       Q.        Design review board.  Okay.  So the

22 design review board -- is that not a function that

23 should be overseen by the association under the

24 governing documents and Resolution 14?

25       A.        I don't believe it should be.  The
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 1 time period that the architectural review committee

 2 reviewed houses at Rarity Bay during the

 3 receivership, there was some construction that

 4 probably would have -- would not have gotten

 5 approved had there been a functioning developer and

 6 declarant of Rarity Bay at the time.

 7                 What we found is that when you have

 8 a resident-run design review board and start

 9 architect review committees, it turns into a clique

10 or buddy system.  So if you know who's on it, then

11 you get to manipulate them to get the blue shutters

12 or the red shutters, which is not a very smart way

13 to have neighbors meet each other anymore.

14       Q.        Okay.

15       A.        So the design review board is meant

16 to be an insulation for any consternation of a

17 resistant community.

18       Q.        Does Premier Resort Management, LLC

19 make money?

20       A.        Well, Premier Resort Management, LLC

21 has multiple functions including a contract with the

22 community association that specifically makes money

23 for like leasing the land for the maintenance

24 building, for water usage on the dog park and such

25 other things.  But that contract speaks for itself.

Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 42 (165 - 168) 

Gateway Court Reporting & Video, LLC 



Page 169
 1       Q.        All right.  Back to the notice

 2 issue.  We talked about the three notices that we

 3 have into evidence.  Those are the only notices that

 4 you gave out to Crystal Pate and Mike Frisbey that

 5 they would be removed from the board March 1, 2022,

 6 right?

 7       A.        According to the documents, they

 8 were the only notices that were required.

 9       Q.        Okay.  Let me check something.

10                 What you're relying on mentions

11 their name, which is Exhibit 10.  It's some

12 conversation with some Mr. White, I think.  And did

13 Crystal Pate even get a copy of that?  Is she listed

14 in the emails?  It's some conversation about a

15 lawyer's opinion it looks like.

16       A.        Correct.  What I had come to find

17 out is that Mr. Patrick White had been in front of

18 this Court, and I don't know how to put it without

19 being incorrect, but got his hand slapped for fraud

20 and misrepresentation.

21       Q.        My question is, did that email that

22 you're relying on go to Ms. Pate?

23       A.        It did not, intentionally so.

24       Q.        Intentionally so.  So she was

25 supposed to get notice in an email she didn't
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 1 intentionally have sent to her?

 2       A.        February 22nd was the notice.

 3       Q.        Okay.  So you're not relying on

 4 February 25th as a notice?

 5       A.        That notice is not required.

 6 However, it was used to illustrate to the -- only

 7 the residents of the community.  I left Patrick

 8 White off and I left Crystal Pate off because

 9 neither of them owned any property, and we have not

10 found where Ms. Pate was even -- even blessed by or

11 had a written instrument as required under the

12 bylaws of representation of the partnership.  So we

13 did not -- I did not feel comfortable sending it to

14 her, again, when I knew that she was going to pass

15 it to Mr. White and we know where he stands.

16       Q.        So any board member has to be

17 approved by the declarant, right?

18       A.        That's not correct.

19       Q.        Okay.  So have you not in an email

20 said that whoever is the replacement for --

21       A.        That wasn't your question.

22       Q.        Okay.  Did you say that whoever was

23 the replacement for Mr. Frisbey and Ms. Pate would

24 have to be preapproved by the declarant?

25       A.        I believe it says it in the bylaws.
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 1       Q.        Okay.  So you were going to

 2 preapprove and handpick their replacements?

 3       A.        If the bylaws allow it, it would be

 4 wise.  Unless Ms. Pate's running again.  Guess where

 5 we're going to end up again?  She's going to cause

 6 chaos again on the board if she gets elected, which

 7 I don't think she will be.  But it only makes sense

 8 if I can remove somebody that if they are a problem,

 9 people ask me to do it, that they don't run again

10 and get right on and we're right back where we left

11 off.

12       Q.        So you get to hand select who is on

13 that board?

14       A.        That is not the case.

15       Q.        Okay.  What is stopping you from

16 hand selecting the members of the board?

17       A.        Because I don't want to run the

18 community.  I want the community to run the

19 community.

20                 I think testimony from others in

21 here will let you know that I'm not trying to

22 control anything.  What I do want to make sure is

23 that we don't go off in darkness, too far to the

24 left, that we don't allow houses to be built that

25 have pink shutters.
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 1       Q.        Do you agree that you sent out an

 2 email in April of this year listing your total

 3 investments in the community as far as the

 4 association is concerned at $175,000?

 5       A.        If that's what I wrote, then that's

 6 probably what I meant.  Other than the purchase.

 7                 MS. DAVIS:  One moment, please.

 8                 Pass the witness.

 9                 THE COURT:  Cross?

10                 MR. HALE:  Nothing further.

11                 THE COURT:  Anyone else?

12                 Mr. Stevens, any questions?

13                 MR. STEVENS:  No, Your Honor.

14                 THE COURT:  All right.  You may step

15       down.

16                 THE WITNESS:  Thank you, Your Honor.

17                 THE COURT:  Next.

18                 MS. DAVIS:  Given the time, we rest.

19                 THE COURT:  All right.  Defendant.

20                 MR. HALE:  Call Chad Story, please.

21                 THE COURT:  I'm sorry, I couldn't

22       hear you, Mr. Hale.

23                 MR. HALE:  Is he gone?

24                 UNIDENTIFIED SPEAKER:  Chad just

25       stepped outside.  He's on a conference call.
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 1                 MR. HALE:  Let's take him out of

 2       order, then.  Jim Atchley.

 3                     JIM ATCHLEY,

 4     having been duly sworn, testified as follows:

 5                  DIRECT EXAMINATION

 6 BY MR. HALE:

 7       Q.        Would you state your name for the

 8 record, please, sir.

 9       A.        Let me get my seat here.

10                 Jim Atchley.  I live in Rarity Bay

11 on 110 Nuthatch Court, Vonore, Tennessee 37885.

12       Q.        How long have you lived there?

13       A.        I had the property since '09.  Moved

14 there full-time in '13.

15       Q.        What is your first recollection of

16 any interaction with Michael Ayres concerning

17 matters involving the operation of the board of

18 directors of the community association of Rarity

19 Bay?

20       A.        I cannot exactly remember the date,

21 but I questioned him one day concerning the removal

22 of our guard gate people and going to electronic on

23 the night shift.  His comment to me was, "The board

24 made that decision," and he said, "I will not

25 override the board's decision."
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 1       Q.        Was that before you were on the

 2 board?

 3       A.        Yes, sir.

 4       Q.        When did you become involved in the

 5 association board?

 6       A.        The 2019 election.

 7       Q.        And how long did you serve on the

 8 board?

 9       A.        I served 30 months.  September of

10 '19 through '20, the COVID year, through '21, and

11 then February of this year.

12       Q.        Did you become an officer of the

13 board?

14       A.        I was the vice president when I

15 first came on.  The president resigned, and I took

16 over as president after four months of being on the

17 board.

18       Q.        In your capacity as the president

19 and vice president of the board of the association,

20 did you -- were you required to deal with Mr. Ayres

21 frequently?

22       A.        Yes.  We had a property manager by

23 the name of Joe Barletta that had some health

24 issues, and the board made the decision to give him

25 a leave of absence so that he could take care of
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 1 himself, because he was a hands-on property manager.

 2 So he took four months off and came back and said,

 3 "I'm ready to come back."  And we said okay.  And so

 4 he came back.

 5                 And after just a few months, I

 6 looked at him and said, "Joe, your health is more

 7 important than this community."

 8                 He said, "Jim, I do everything."

 9                 And I said, "Yes, you do, and that's

10 a problem."  And I said, "It's hampered your health

11 and your family life.  It's in your best interest."

12                 And he said, "I agree with you."

13                 So at that time, as president, we

14 had a group at the CAC which runs the community.

15 And --

16                 THE COURT:  I don't know what the

17       CAC is.

18                 THE WITNESS:  Community Activity

19       Center, which is where the people that run the

20       community are headquartered.  Do you follow

21       me?

22                 THE COURT:  Nope.

23                 THE WITNESS:  Okay.  Well, we've got

24       a project manager.  We got Joe --

25                 THE COURT:  You mean the people that
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 1       the community association has hired?

 2                 THE WITNESS:  Yes, ma'am.  Yes,

 3       ma'am.

 4                 THE COURT:  Okay.  The employees of?

 5                 THE WITNESS:  Yes, ma'am.

 6                 THE COURT:  All right.  I understand

 7       now.

 8                 THE WITNESS:  Okay.  So she -- Cory

 9       Mediak (phonetic) was in training when we

10       needed to get someone going with Joe's health,

11       so we brought Cory from the country club over

12       to the community association to learn from Joe

13       so that we would have someone there in case

14       whatever.  Well, in case what did happen to

15       Joe, and he had to finally leave.  So we had

16       Cory and Micah, and then we had R.J. and

17       Ronnie, which R.J. is the --

18                 MS. DAVIS:  Object to the relevance.

19                 THE COURT:  Relevance of all of

20       this?

21                 MR. HALE:  I think what --

22                 THE COURT:  Let's get out of the

23       weeds.

24                 MR. HALE:  I'm trying to get him to

25       explain his involvement with Mr. Ayres.  He's
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 1       getting to that, but he's trying to explain

 2       what --

 3                 THE WITNESS:  Well, I'll go --

 4                 THE COURT:  Tell me about the clock

 5       but not how to make one.

 6                 THE WITNESS:  Exactly.

 7                 Joe said to me, "I apologize to you,

 8       Jim, up front" --

 9                 MS. DAVIS:  Objection.

10                 THE WITNESS:  I said --

11                 THE COURT:  Sustained.

12                 Tell me about how you were involved

13       with Mr. Ayres.

14                 THE WITNESS:  I'm getting ready to.

15                 When Joe resigned, now I became

16       basically the property manager over the

17       community.  And that was always a dealing with

18       Michael.  You always talked to Michael because

19       of his history, his knowledge.  So I was

20       relatively new on the board, so to speak, and

21       so I needed to lean on people.  I leaned on

22       the old board members.  I talked to everyone,

23       the board members that I replaced, to get

24       their perspectives so I was understanding.  So

25       Michael and I had a lot of involvement when I
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 1       was president.

 2 BY MR. HALE:

 3       Q.        During the period that you were

 4 president, did Mr. Ayres ever assert his authority

 5 under the master declaration and claimed that it

 6 allowed him to override actions of the board?

 7       A.        Never one time.

 8       Q.        Was there ever any times when the

 9 board -- or when Mr. Ayres wanted the board to do

10 something and the board refused to do it?

11       A.        Yes, sir.  We were -- Michael

12 brought to me that he wanted to have one certain

13 person run for the board.  And I said, "I don't know

14 that the board is going to agree to that."  And I

15 said, "Let me talk with the board."

16                 And we -- the board came back and

17 said, "I'm in agreement with you, Jim."

18                 And I went to Michael and said, "We

19 can't support you.  The board won't support you on

20 your request."

21                 He said, "Fine."

22                 Not another word was said about it.

23       Q.        During the time that you were

24 serving on the board that two and a half years,

25 describe the relationship between the board members
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 1 that existed as you all were working on the

 2 association matters.

 3       A.        You know, when I first started on

 4 the board, we had a great board that got a lot of

 5 things rolling.  Started the greenway project.  We

 6 got a safety committee going, trying to get control

 7 of the neighborhood as far as speeding.  A lot of

 8 positive things we felt that was for the betterment

 9 of the community.  And, uh -- what was your

10 question?

11       Q.        Well, it had to do with what was the

12 relationship of the members of the board?

13       A.        I'm sorry.  And so we were a very

14 cohesive group, which Michael and Amy were on the

15 board at that time with me, and never once did they

16 try to force, enforce, or push anything whatsoever.

17 And then when Ms. Pate got on the board, it was

18 contentious from the first day.

19                 And I'll lead with this.  A lot of

20 conversation was said earlier about the

21 organizational meeting.  I went through two

22 organizational meetings, and they never were open

23 meetings.  They were always closed meetings.  And it

24 was not announced at the annual meeting that I held.

25 There wasn't a PowerPoint.  It wasn't announced.
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 1 Unless -- I heard him say that he got a recording.

 2 I would love to hear it.

 3                 So the -- she got on the board and

 4 literally disrupted the board from the day one.

 5 Every time we tried to talk about anything, she

 6 said, "You know, you're walking on another

 7 litigation, Jim, the community.  Jim, you're walking

 8 on a lawsuit."

 9                 And I said, "Crystal" -- I said it

10 once and Michael said it --

11                 MS. DAVIS:  I'm going to object.

12       Hearsay, Your Honor, that conversation.

13                 THE COURT:  Hearsay from Ms. Pate?

14                 MR. HALE:  I think -- she's not a

15       party in this case, is she?

16                 THE COURT:  Sustained.

17                 THE WITNESS:  Okay.

18 BY MR. HALE:

19       Q.        Can't talk about what she --

20       A.        Okay.

21                 THE COURT:  So why would you have

22       closed meetings?

23                 THE WITNESS:  Well, we didn't have

24       closed meetings.  We had executive sessions.

25                 THE COURT:  Why would the executive
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 1       sessions be closed?

 2                 THE WITNESS:  Because we weren't

 3       going to take -- I'll use a prime example.  We

 4       weren't going to take a project; i.e.,

 5       greenway, until the board had decided that

 6       that's the direction we wanted to go.  And so

 7       I wasn't going to open up a general board

 8       session.  We decided we're going to go forward

 9       with the building of a greenway.  We sent out

10       a survey, which was overwhelming to the

11       community on positive on the greenway.

12                 THE COURT:  That doesn't tell me why

13       you would have closed sessions.  You're

14       telling me about building the greenway.

15                 THE WITNESS:  Financial.

16                 THE COURT:  You didn't want the

17       members to know about the financials.

18                 THE WITNESS:  Not that we didn't

19       want them to know.  But if there were certain

20       circumstances -- what we had a problem with,

21       Your Honor, is Crystal -- and I know I'm

22       talking about Crystal here.  I said to Kevin

23       Stevens in the organizational meeting that we

24       had when the new board members came on --

25                 THE COURT:  What year?
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 1                 THE WITNESS:  2021.  And I said to

 2       Kevin, "If we're having a discussion about

 3       financials being lawsuits with Rarity Bay

 4       Partners or anything that has to do with

 5       legal, Crystal will recuse herself from our

 6       meetings."

 7                 He said, "She should, absolutely,

 8       because you're talking about her, that she's

 9       the one suing you."

10                 So instead of putting that out to

11       the community, I did that in the executive

12       sessions.

13                 So she refused to recuse herself.

14       And she pointed to Michael and Amy and said,

15       "I'm not leaving unless they leave."  And I

16       asked the board, other board members, new

17       board members, "Do you all want to continue

18       having this conversation with Kevin?"

19                 And they all three said, "Yes,

20       please."

21                 So I looked at Michael, I looked at

22       Amy, and I said, "You're excused."  I looked

23       at Crystal.  I said, "You're excused."  So we

24       could have that conversation because they

25       wanted to know about the lawsuit, all of the
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 1       particulars of the lawsuit that was -- I got

 2       accused of not being open to the community,

 3       but by guidance of attorney saying be real

 4       careful of doing that because it could

 5       generate a problem.

 6                 THE COURT:  What kind of problem?

 7                 THE WITNESS:  Well, I'll give you a

 8       prime example.  I sent out a president's

 9       letter about the first mediation.  And I said

10       we met for nine hours.

11                 THE COURT:  When was that, just for

12       the record?

13                 THE WITNESS:  First mediation?

14                 THE COURT:  Because you were on the

15       board for three years.

16                 THE WITNESS:  Yes, ma'am.  I was in

17       both mediations.

18                 THE COURT:  Okay.  The record won't

19       reflect when those were.  I know there was one

20       in 2022.

21                 THE WITNESS:  Right.  And then I

22       want to say it was 2020.  No, it was 2021,

23       because I just got out of COVID, 12 days in

24       the hospital, and I had my iPad on my chest

25       and laid there for the whole time.  And you
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 1       even commented on it, or Fansler did.  So --

 2                 THE COURT:  I didn't comment on it.

 3       I wasn't part of your mediation.

 4                 Just -- realize, we have a typed-up

 5       record.  Okay?  So for you to say something

 6       and you and I have a mental connection, the

 7       record won't reflect that.

 8                 THE WITNESS:  Okay.

 9                 THE COURT:  So I have to correct it.

10       I'm not trying to be ugly.  I'm just saying

11       that you and I both know I wasn't at the

12       mediation.  I'm hearing the case.

13                 THE WITNESS:  Yeah.

14                 THE COURT:  So when you said I was,

15       I have to correct it.

16                 THE WITNESS:  I'm sorry.  I retract

17       that.

18                 THE COURT:  No, that's okay.  I'm

19       trying to explain why I do some of the things

20       I'm doing.  I know that this typed-up record

21       is really important.

22                 THE WITNESS:  Understood.

23                 THE COURT:  Okay.

24                 THE WITNESS:  So the mediation --

25       I've lost my train of thought.
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 1                 THE COURT:  You were telling me why

 2       the community -- why you didn't want the legal

 3       discussion to be part of the information to

 4       the community.

 5                 THE WITNESS:  Yeah.  I'm going to

 6       tell you.  I sent out an email to the

 7       community stating the mediation didn't go

 8       well.  We were gone for nine hours.  We went

 9       back and forth.  Didn't give particulars of

10       the mediation whatsoever, other than the time

11       is going back and forth, and finally after

12       nine hours, it just dissolved.  I sent that

13       out to the community.

14                 Well, Meryl Keegan, an Apex Bank

15       attorney, when Adrianne and Shannon were

16       representatives, sent me a letter demanding my

17       retraction to the community because I spoke

18       wrong in my letter.

19                 MS. DAVIS:  Your Honor, I've been

20       patient.  There's a lot of hearsay.

21                 THE COURT:  Yeah, sustained.

22                 I just want to know what's in your

23       mind.  I don't want to know what Apex Bank had

24       to say about anything.  I just want to know.

25                 THE WITNESS:  Well, it goes back to
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 1       where I was trying to justify the reason that

 2       I didn't send out all the financial stuff to

 3       the community.  Because I got hand-slapped

 4       multiple times, three times.

 5                 THE COURT:  Go ahead.

 6 BY MR. HALE:

 7       Q.        Apex Bank is the employer for

 8 Crystal Pate.  And so there is some -- did you get

 9 just one of those letters?

10       A.        Three.

11       Q.        And were they threatening to sue you

12 if you didn't do what they said?

13       A.        All three.

14                 MS. DAVIS:  Objection.

15                 THE COURT:  Basis?

16                 MS. DAVIS:  Hearsay.

17                 THE COURT:  Hearsay.

18                 MR. HALE:  Well, I can show you the

19       letters.

20                 THE COURT:  That still doesn't make

21       it not hearsay.  Sustained.

22                 THE WITNESS:  Okay.

23 BY MR. HALE:

24       Q.        In the time that Ms. Pate was on the

25 board, did she ever say anything during the meetings
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 1 which helped you come to the understanding of where

 2 her allegiance were?

 3                 MS. DAVIS:  Your Honor, I'm going to

 4       object to Ms. Pate's allegiances in a case

 5       involving only Mr. Frisbey.

 6                 THE COURT:  What does it matter?

 7                 MR. HALE:  I'll withdraw the

 8       question.

 9                 THE COURT:  Okay.

10                 MR. HALE:  My outline was for when I

11       thought it was going to involve Ms. Pate.

12                 That's all, Your Honor.

13                   CROSS-EXAMINATION

14 BY MS. DAVIS:

15       Q.        Very briefly, sir.  In the

16 October 2021 board meeting, did you state that the

17 board has no authority over the DRB and is a

18 separate business?

19       A.        I did say that.

20       Q.        Okay.

21       A.        I said that the CAI had no --

22 nothing involvement of the DRB to make -- override

23 anything they were doing.

24       Q.        Because that's a business owned by

25 Michael Ayres that's separate, the Premier Resort

Page 188
 1 Management?

 2       A.        No, the DRB owned by Michael --

 3       Q.        No, the separate business that

 4 you're talking about is Premier Resort Management,

 5 which is the company Mr. Ayres just testified he was

 6 the majority owner.

 7       A.        Right.  But the DRB is a function

 8 through Rarity Bay.  Maybe the funds for the DRB

 9 goes to Premier, but it's not part of Rarity Bay.

10 The DRB is part of Rarity Bay, not Premier.

11       Q.        Are you making a distinction between

12 the DRB and the board?  Is that what you're doing?

13       A.        (Witness moves head side to side.)

14       Q.        No.

15                 So you don't recognize that the

16 board has anything to do with this construction fund

17 deposit money that's being held by a private

18 company?

19       A.        That's correct.

20       Q.        Have you looked at whether or not

21 there would have to be indemnification if something

22 happened with that money?

23       A.        No.

24       Q.        This board pavilion, there were

25 plans that were approved to be purchased, right, or
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 1 to be designed for this pavilion?

 2       A.        It was another concept that they

 3 were proposing, yes.

 4       Q.        Has the board asked for the

 5 membership to vote on that, or is there any

 6 intention to do that?

 7       A.        We sent out a survey to the

 8 community, and it was an overwhelmingly positive

 9 response, almost 65 percent of positive of the

10 community.

11       Q.        Is there planning to be a vote?

12       A.        Oh, sure.

13       Q.        Okay.  You're going to vote on

14 whether or not --

15       A.        I'm not involved anymore.

16       Q.        Okay.  Do you know whether or not

17 there's going to be a vote --

18       A.        I cannot speak to what they're going

19 to do.  Sorry.

20       Q.        But as for a greenway, there was no

21 vote on that, and that was installed when you were

22 on the board, correct?

23       A.        There was a survey.  There was no

24 vote and not necessary for a vote.

25       Q.        Right.  And these boards that you
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 1 were on were generally, other than Ms. Pate we

 2 talked about, supportive of the declarant rights of

 3 the LLC, correct?

 4       A.        Yes, ma'am.

 5       Q.        Okay.

 6       A.        I mean, he never gave us any reason

 7 not to.

 8       Q.        Okay.

 9       A.        But he never controlled anything.

10       Q.        Does Michael Ayres run the DRB and

11 select its members?

12       A.        Yes, ma'am.

13                 MS. DAVIS:  That's all I have.

14                 REDIRECT EXAMINATION

15 BY MR. HALE:

16       Q.        Do you know whether or not the

17 declarant -- the declaration provides for how the

18 design review board is handled?

19                 THE COURT:  Which document?  The

20       master declaration?

21                 MR. HALE:  The master declaration.

22                 THE WITNESS:  I'm going to be very

23       honest.  Denzil Thies was my treasurer and my

24       historian that knew everything about every

25       document and every resolution and everything,
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 1       and I left -- I left that up.  So I'm going to

 2       have to say I don't know.

 3                 MR. HALE:  That's all.

 4                 MS. DAVIS:  Nothing further.

 5                 THE COURT:  You may step down.

 6                 THE WITNESS:  Thank you.

 7                 THE COURT:  All right.  You got

 8       something for five more minutes?  I'm tired.

 9                 MR. HALE:  Take about five minutes.

10                 THE COURT:  Go ahead.  Otherwise,

11       we're coming back another day.

12                 MR. HALE:  Chad Story.

13                 THE COURT:  Have a seat, Mr. Story.

14       I don't know if you were in here for other

15       witnesses, but I tried to get them to scoot up

16       close to the mic.

17                 THE WITNESS:  Yes, ma'am.

18                 THE COURT:  It helps everyone here.

19                 MR. HALE:  We're going to go real

20       fast if that's okay.

21                 THE COURT:  I'm offering you another

22       time another day.  But, you know, you all

23       tag-teamed me all day.

24                 MR. HALE:  Sorry.

25

Page 192
 1                    CHAD A. STORY,

 2     having been duly sworn, testified as follows:

 3                  DIRECT EXAMINATION

 4 BY MR. HALE:

 5       Q.        Would you state your name for the

 6 record, please, sir.

 7       A.        Sure.  Chad Adam story.

 8       Q.        How long have you been a resident of

 9 Rarity Bay?

10       A.        Actually, I'm not a resident of

11 Rarity Bay.  I am actually a property owner who is

12 building a house right now with a completion date

13 anywhere between October and December of this year.

14       Q.        When did you become an owner of

15 property in Rarity Bay?

16       A.        I believe the records would reflect

17 either 2019 or 2020 of July.  During COVID.

18       Q.        And where did you live before you

19 bought the property in Rarity Bay?

20       A.        I still reside up in Aurora,

21 Illinois.

22                 THE COURT:  I'm sorry, Aurora?

23                 THE WITNESS:  Aurora, yes, ma'am.

24 BY MR. HALE:

25       Q.        When you came here, were you asked
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 1 to run for the board of directors of the

 2 association?

 3       A.        No, sir.

 4       Q.        Did you volunteer?

 5       A.        I have.  I did volunteer because I

 6 have been on two previous HOAs before in my other

 7 residences.

 8       Q.        How did you come to run for office

 9 on the board?

10       A.        By reading the bylaws and noticing

11 that any property owner or house owner could run for

12 the board regardless of whether they resided.  So I

13 put in my nomination as a candidate.

14       Q.        And you were elected the first time?

15       A.        Elected the first time.

16       Q.        And did you know anybody here?

17       A.        I knew nobody.

18                 THE COURT:  Did that not make you

19       wonder what you just volunteered to do?

20                 THE WITNESS:  I actually did a lot

21       of research, ma'am, before I bought.  I knew

22       what I was getting into.

23 BY MR. HALE:

24       Q.        How do you think you got elected?

25       A.        I would actually sit -- I can't
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 1 guarantee -- I don't know the testified results, but

 2 I would say the majority of the Rarity Bay residents

 3 did not vote for me.  Another party did.

 4       Q.        Who would that party be?

 5       A.        I would have to say it would be

 6 Rarity Bay Partners, or Partners in this case now.

 7       Q.        Let me ask you, what has your

 8 position been on the board since you were elected?

 9       A.        Since I was elected in '21, it was

10 secretary for the first year and vice president,

11 currently acting as president right now.  I'm the

12 last guy remaining.

13                 THE COURT:  The last man standing.

14 BY MR. HALE:

15       Q.        While you have been on the board,

16 can you describe how the relationship has been

17 between the members of the board and the declarant?

18       A.        It's been fine.  No issues.  No

19 concerns.  No pushbacks.  No nothing.

20       Q.        Is there anything on the board --

21                 THE COURT:  I'm sorry, and I guess

22       we need to -- I noticed I've written it down.

23       What year were you elected?

24                 THE WITNESS:  I was elected in '21,

25       ma'am.
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 1                 THE COURT:  All right.

 2 BY MR. HALE:

 3       Q.        And you have been president.  Were

 4 you president the first?

 5       A.        No.  That would fall back to Jim

 6 Atchley, who was just here.

 7       Q.        So you became president when there

 8 were just two board members?

 9       A.        Vice president and acting as

10 president since we don't have a president since

11 Chuck Porter, who was the president, who resigned as

12 well.

13       Q.        Okay.  And what I was asking you is

14 to describe the board's working relationship with

15 the declarant among themselves since you have been

16 on the board.

17       A.        Since I've been on the board since

18 back in '21, it was really great.  There was no

19 pushback.  It was great to ask questions from the

20 declarant to get some of the history regarding all

21 the history that was involved with Rarity Bay, as a

22 new person to always have the information in talking

23 to, not only the declarant but two past presidents

24 and current presidents in that area, so it's been a

25 great working relationship.
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 1       Q.        Has it taken a hit some lately?

 2       A.        Um, I would say my stress level

 3 between my real job and being here, most definitely.

 4                 THE COURT:  Well, what?  Your stress

 5       level is what?

 6                 THE WITNESS:  A little bit higher,

 7       ma'am.

 8                 THE COURT:  So is mine.

 9                 THE WITNESS:  I understand.

10 BY MR. HALE:

11       Q.        Are there things going on, on the

12 board's agenda right now that are going to be big

13 decisions that have to be made?

14       A.        No, sir.  We're just keeping the

15 lights on between myself and the five other members

16 that are on the board to make a sixth.  We have to

17 have a quorum of five.  We're just keeping the

18 lights on.  There's no pavilion.  There is no plans

19 to do anything but let's keep the lights on, let's

20 get past all the legal issues one of these days and

21 move on.

22       Q.        Were you in the meeting when -- on

23 March 1st, that organizational meeting?

24       A.        I was.

25       Q.        What did the declarant, Michael
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 1 Ayres, or this -- the LLC, ask of the board members

 2 during the course of that meeting which then

 3 resulted in his decision to remove a couple of

 4 directors?

 5       A.        Sure.  He, being Michael Ayres, LLC,

 6 went one by one to the board members, started to the

 7 left with Steve Chris and worked his way around

 8 through all the board members asking the same

 9 question, if we would uphold and oblige to the

10 master declarants, the bylaws, and the addendum that

11 was signed.  Some of us said we understood, and we

12 also acknowledged that we did receive an email

13 stating that any of us could be removed at will.

14       Q.        All right.  Did he state during the

15 course of that meeting after he announced who was

16 going to be removed why he had made that decision?

17 Do you remember?

18       A.        Yes, he did.  Yes.

19       Q.        What did he say?

20       A.        It's in regards to decisiveness, the

21 direction that the two board members -- and they

22 referred to Crystal Pate and Mr. Frisbey -- would

23 not be good candidates to be on the board and

24 continue to represent the community as a whole to

25 continue trying to improve Rarity Bay for all

Page 198
 1 residents.

 2       Q.        Based upon -- were you familiar with

 3 Mr. Frisbey before he got on the board?

 4       A.        I was, yes.

 5       Q.        Based on your knowledge of

 6 Mr. Frisbey and Ms. Pate, were you surprised by

 7 those decisions?

 8       A.        I was not surprised, no.

 9       Q.        Why was that?

10       A.        Like I said, I think it's been

11 talked enough, Mr. Frisbey has sent out quite a bit

12 of emails.  It's divided our community.  I don't

13 even live there full-time, but I can pull in through

14 the subdivision, I can see the divisiveness, not

15 only on the golf course or inside the clubhouse or

16 even between neighbors, which is really weird from

17 that standpoint.

18                 And Ms. Pate -- I served on the

19 board with her the year prior.  Her and I came on

20 the board at the same time.  And she was just -- I

21 don't want to say a negative person, but she was

22 representing the best interest of Partners and not

23 Rarity Bay community residents.

24                 MR. HALE:  I don't have any further

25       questions.

Page 199
 1                 MS. DAVIS:  I'll be very quick, Your

 2       Honor.

 3                   CROSS-EXAMINATION

 4 BY MS. DAVIS:

 5       Q.        This discussion that you said took

 6 place at the meeting.  We do have a video of that

 7 meeting.  That wasn't on the record, was it, when he

 8 said why he removed Ms. Pate and Mr. Frisbey from

 9 the board that day?  That wasn't something he said

10 as part of the meeting.

11       A.        I -- I would believe so from that

12 standpoint, but recordings.

13       Q.        Do you remember that it was part of

14 the actual meeting, or was that something he said to

15 you after the meeting?

16       A.        No, that was actually during the

17 meeting when he was going with (inaudible).

18       Q.        Okay.  So your testimony is that --

19 contrary to everybody's else's testimony, that there

20 was a declaration by Michael Ayres at that meeting?

21       A.        If I recall correctly.

22       Q.        You were talking about how the

23 relationship was really great with the board, but

24 almost the entire board resigned; is that not

25 correct?

Page 200
 1       A.        They did.  And we published all the

 2 resignation letters out to the community because

 3 they had requested their community to read them, and

 4 a lot of the minutes had a theme of the board

 5 being -- community being divisive -- being divided;

 6 actually, not divisive.  Being divided.  Being torn

 7 apart with self-governance on one side and

 8 non-self-governance on the other side, and it was

 9 tearing apart the board.

10       Q.        So this relationship that you said

11 was really great between Michael Ayres and the

12 board, it wasn't great to those members who all

13 resigned, was it?

14       A.        No, it was.  A lot of people enjoyed

15 working with LLC, Michael Ayres.  I can name off of

16 a few names that really did enjoy it, and other ones

17 just didn't like having decisive, where they may not

18 have agreed with the declarant in that respect, and

19 they wanted to tell their own opinion, agree or

20 disagree in that area.  And they are allowed to

21 resign at will if they don't believe.

22       Q.        And you're generally supportive of

23 Michael Ayres and the LLC, correct, and the

24 declarant rights?

25       A.        No.  I am actually supportive of the
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Page 201
 1 community and what's best for the community.

 2       Q.        Part of that in your mind is that

 3 you don't challenge Michael Ayres or the declarant

 4 rights?

 5       A.        No, I disagree with that.  I believe

 6 that declarant rights -- where I come from, HOAs,

 7 they have declarant rights.  And unless they are

 8 about 85, 95 percent done, they move on and they

 9 leave us alone.  I'm currently in an HOA today, with

10 a declarant right.  We're 100 percent fully

11 developed.

12       Q.        But my question is, currently you

13 are supportive of the LLC keeping its development

14 declarant rights in the community?

15       A.        I would say at this time, yes.

16       Q.        Okay.

17       A.        I look forward to us getting out of

18 it.

19       Q.        There's not been any sort of board

20 resolution or anything official about this kind of

21 pause and taking action, has there?

22       A.        Taking action in what way?

23       Q.        You said that you guys are just

24 going to sit around and not do anything for the rest

25 of the --

Page 202
 1       A.        Well, we're not doing -- we're still

 2 paying the bills and keeping the lights on, but just

 3 trying to stay afloat with all the legal issues that

 4 they are navigating through the waters right now.

 5       Q.        Okay.  So has there been a

 6 resolution about the fact that you're not going to

 7 take any action?

 8       A.        There's no resolution, no, ma'am.

 9       Q.        Okay.  So that could change at any

10 time?

11       A.        In what regard?

12       Q.        The board could take whatever action

13 the board could take.

14       A.        If there's a reason for us to take

15 action on the topic, we'll definitely address it if

16 it's in the best interest of the community.

17       Q.        Okay.

18                 MS. DAVIS:  Nothing further.

19                 I have one more question.  I'm

20       sorry.

21                 THE COURT:  Go ahead.

22 BY MS. DAVIS:

23       Q.        Do you have any sort of a financial

24 arrangement or any entity that you have control of

25 have any arrangement financially with the declarant

Page 203
 1 or Michael Ayres?

 2       A.        No, I do not.

 3       Q.        No business relationships

 4 whatsoever?

 5       A.        No.

 6       Q.        Never mind entities or company names

 7 or anything.

 8       A.        Nothing.

 9       Q.        Nothing?

10       A.        Nothing.

11                 MS. DAVIS:  Okay.

12                 MR. HALE:  No.

13                 THE COURT:  You may step down.

14                 THE WITNESS:  Thank you, ma'am.

15                 THE COURT:  Anything else?

16                 MR. HALE:  Your Honor, we have

17       nothing else.

18                 THE COURT:  The defendant rests.

19       All defendants rest?

20                 MS. DAVIS:  Yes.

21                 MR. STEVENS:  Yes.

22                 THE COURT:  Mr. Stevens, you

23       represent Mr. Ayres and LLC?

24                 MR. STEVENS:  I do not, Your Honor.

25       That was a previous arrangement.  I have

Page 204
 1       withdrawn from all of that.

 2                 THE COURT:  So who represents LLC

 3       and Mr. Ayres?

 4                 That's you, LLC.  You represent

 5       Mr. Ayres also?

 6                 MR. HALE:  He's either representing

 7       himself or I'm representing him.

 8                 THE COURT:  Well, I kind of need to

 9       know that.

10                 MR. HALE:  We are.

11                 THE COURT:  Okay.  I mean, if I do

12       an order, I need to know whether to send it to

13       Mr. Ayers individually or through his

14       attorneys.  Okay.

15                 MS. PEMBERTON:  Your Honor, only

16       Mr. Stevens is representing the association in

17       this particular case.

18                 THE COURT:  All right.

19                 Anything else?  All right.  I think

20       we should be adjourned for the day.

21                 (Whereupon, the proceedings

22                 concluded at 4:30 p.m.)

23

24

25
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 1                 C E R T I F I C A T E

 2 STATE OF TENNESSEE:

 3 COUNTY OF KNOX:

 4          I, LORA R. BOATMAN, Licensed Court

 5 Reporter, in and for the State of Tennessee, do

 6 hereby certify that the above hearing was reported

 7 by me and that the foregoing pages of the transcript

 8 is a true and accurate record to the best of my

 9 knowledge, skills, and ability.

10          I further certify that I am not related to

11 nor an employee of counsel or any of the parties to

12 the action, nor am I in any way financially

13 interested in the outcome of this case.

14          I further certify that I am duly licensed

15 by the State of Tennessee Board of Court Reporting

16 as a Licensed Court Reporter as evidenced by the LCR

17 number and expiration date following my name below.

18          IN WITNESS WHEREOF, I have hereunto set my

19 hand this the 6th day of August, 2022.

20

21

22      ____________________________

23      LORA R. BOATMAN, LCR No. 106.
     Expiration Date: 6/30/2024.

24

25

Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 52 (205 - 205) 

Gateway Court Reporting & Video, LLC 



 IN THE CHANCERY COURT FOR MONROE COUNTY, TENNESSEE

MICHAEL FRISBEY and wife,               )
JAMIE FRISBEY,                          )
                                        )
         Plaintiffs,                    )
                                        )
v.                                      ) No. 21,579
                                        )
SALEM POINTE CAPITAL, LLC,              )
MICHAEL AYRES, and RARITY BAY           )
COMMUNITY ASSOCIATION, INC.,            )
                                        )
         Defendants.                    )
________________________________________)

              TRANSCRIPT OF PROCEEDINGS

                    JULY 21, 2022

 ___________________________________________________

              LORA R. BOATMAN, LCR, CCR

        GATEWAY COURT REPORTING & VIDEO, LLC
           606 West Main Street, Suite 270
                    P.O. Box 950
             Knoxville, Tennessee  37901
                    (865)804-2500

Page 2
 1 APPEARANCES:

 2               FOR THE PLAINTIFFS:

 3               Melanie E. Davis
              KIZER & BLACK, PLLC

 4               217 E. Broadway Avenue
              Maryville, Tennessee  37804

 5               (865)982-7650

 6
              FOR THE DEFENDANTS:

 7
              Adam Russell

 8               FISHER-RUSSELL
              10265 Kingston Pike, Suite C

 9               Knoxville, Tennessee  37922
              (865)259-7777

10
              Thomas M. Hale

11               KRAMER RAYSON, LLP
              800 South Gay Street, Suite 2500

12               Knoxville, Tennessee  37929
              (865)525-5134

13
              Kevin C. Stevens

14               KENNERLY, MONTGOMERY & FINLEY, P.C.
              550 Main Street, Suite 400

15               Knoxville, Tennessee  37902
              (865)546-7311

16

17

18

19

20

21

22

23

24

25

Page 3
 1                   INDEX OF EXHIBITS

 2 Exhibit                                     Page No.

 3 1      Sixth Amendment of Master               51
       Declaration

 4
2      Bylaws of RBCAI                         51

 5
3      Charter for Rarity Bay Community        52

 6        Association Inc.

 7 4      Secretary of State information          52
       for RBCAI

 8
5      3/5/2022 Letter from Michael            62

 9        Ayres

10 6      2/24/2022 Email to RBCAI Board of       66
       Directors

11
7      3/2/2022 Email to Michael Frisbey       73

12
8      4/11/2022 Email to Rarity Bay           77

13        Residents

14 9      3/24/2022 Email to Crystal Pate         81

15 10     2/25/2022 Email from Salem Pointe       89

16

17

18

19

20

21

22

23

24

25

Page 4
 1                 INDEX OF EXAMINATIONS

 2                                             Page No.

 3 MICHAEL D. FRISBEY:

 4 Direct Examination by Ms. Davis                 53

 5 Cross-Examination by Mr. Hale                   84

 6 Cross-Examination by Mr. Stevens               116

 7 Redirect Examination by Ms. Davis              121

 8 Recross-Examination by Mr. Hale                123

 9 Recross-Examination by Mr. Stevens             124

10
RICHARD E. HOBAN:

11
Direct Examination by Ms. Davis                126

12
Cross-Examination by Mr. Stevens               138

13

14 MICHAEL D. AYRES:

15 Direct Examination by Ms. Davis                140

16
JIM ATCHLEY:

17
Direct Examination by Mr. Hale                 173

18
Cross-Examination by Ms. Davis                 187

19
Redirect Examination by Mr. Hale               190

20

21 CHAD A. STORY:

22 Direct Examination by Mr. Hale                 192

23 Cross-Examination by Ms. Davis                 199

24

25

Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 1 (1 - 4) 

Gateway Court Reporting & Video, LLC 



Page 5
 1                 (Whereupon, the aforementioned case

 2       came on for hearing on July 21, 2022, before

 3       Chancellor Jerri S. Bryant, Monroe County

 4       Chancery Court, and the following proceedings

 5       took place, to wit:)

 6      *   *   *   *   *   *   *   *   *   *   *   *

 7                 THE COURT:  Frisbey.  I am not

 8       prepared on Frisbey, because I didn't have

 9       that one, but I'll let you argue.  And I may

10       ask you to come back.

11                 And who did Frisbey sue?

12                 MS. DAVIS:  Your Honor?

13                 THE COURT:  I'm sorry.  My document

14       just says Salem Pointe Capital.  It doesn't

15       tell me whether it's Partners or LLC or both.

16                 MS. DAVIS:  Salem Pointe Capital,

17       LLC, Michael Ayers individually, and Rarity

18       Bay Community Association, Inc., Your Honor,

19       just as an interested party.  That's what was

20       referenced earlier.

21                 THE COURT:  All right.

22                 MS. DAVIS:  I'm here, Your Honor, on

23       behalf of Michael Frisbey and his wife, Jamie

24       Frisbey.

25                 THE COURT:  Yes.  Is Michael Frisbey

Page 6
 1       sure he wants to jump into all of this?

 2                 MS. DAVIS:  Believe it or not, he

 3       does.

 4                 THE COURT:  Okay.  He was the

 5       director that got booted.  Is that right?

 6                 MS. DAVIS:  There were two directors

 7       that got booted.

 8                 THE COURT:  Pate and Frisbey.

 9                 MS. DAVIS:  That's correct, Your

10       Honor.  He's one of the two.  The election at

11       issue was held on February 23rd of this year.

12                 THE COURT:  Slow down a second.

13       2/23/22.

14                 MS. DAVIS:  Yes.  There was a board

15       election by the membership.

16                 THE COURT:  All right.

17                 MS. DAVIS:  The day before, Michael

18       Ayres, purportedly on behalf of Salem Pointe

19       Capital, LLC, sent out an email to the

20       association board.  Mike Frisbey was not on

21       the board at that time.  Michael Ayres claimed

22       to be acting as a representative for Salem

23       Pointe Capital as declarant and announced that

24       there would be a meeting on March the 1st, a

25       special meeting, and that the meeting was

Page 7
 1       called regarding "removal of one or more

 2       members from the CAI board of directors."  So

 3       he was setting that meeting before the

 4       election even occurred.  He also claimed that

 5       the association bylaws permitted Salem Pointe

 6       to unilaterally remove a director with or

 7       without cause at any time.  We contest that,

 8       the legality of that provision.  That is what

 9       it says, but we contest in this lawsuit

10       whether or not that's legal and enforceable.

11                 THE COURT:  All right, so wait a

12       minute.  The election was held on 2/23?

13                 MS. DAVIS:  It was.

14                 THE COURT:  And before the election

15       was held, Mr. Ayres sent an email to the

16       board -- getting my notes clear -- and said

17       there's going to be a special meeting on 3/1

18       to remove one or more before there was even an

19       election.

20                 MS. DAVIS:  That's correct.

21                 THE COURT:  All right.

22                 MR. HALE:  Wait a minute.  He sent a

23       notice to the existing board members that were

24       not subject to being elected at that election.

25                 MS. DAVIS:  That's right.

Page 8
 1                 MR. HALE:  There was four.  And then

 2       there was four more elected later.

 3                 MS. DAVIS:  That's right.

 4                 MR. HALE:  So he sent the notice to

 5       the ones that were already on the board, just

 6       to be clear.

 7                 MS. DAVIS:  That's what I said.

 8       Yeah, it was to the then board.  My client

 9       wasn't on the board at that time.  The

10       election had not yet occurred.

11                 So basically what Mr. Ayres was

12       saying, that anyone who was on the board after

13       the election by the members who he didn't like

14       would be summarily removed.  He also said that

15       any replacements for the person he was going

16       to remove, unnamed, would have to be approved

17       in advance by Salem Pointe Capital.

18                 On February 23rd the election was

19       held, and the results were provided to the

20       community the day after, on February 24th.

21       Michael Ayres ran for a board position that

22       only received 6.6 percent of the votes.  So he

23       was not elected to the board.  The four

24       candidates who received the most votes were

25       elected to the board, and one of those was my
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Page 9
 1       client, Michael Frisbey.  He had 631 votes,

 2       which was 15.3 percent of the total.

 3                 THE COURT:  I'm sorry, give me those

 4       numbers again.

 5                 MS. DAVIS:  631 votes, which was

 6       15.3 percent of the total votes.

 7                 So Mr. Frisbey and three others, who

 8       were not Michael Ayres, joined the four

 9       existing board members, which included, at

10       that time, Crystal Pate.

11                 THE COURT:  So four new members.

12                 MS. DAVIS:  Yes.  After the defeat

13       in the election the next day, February 24th,

14       Mr. Ayres sent an email to all the board

15       members including Mr. Frisbey, the newly

16       elected board member, about that March 1st

17       special-called meeting that had already been

18       announced.  The email was basically a paste

19       and copy of the email he sent two days

20       previous, and it didn't specifically state who

21       was going to be removed.

22                 At the March 1st meeting -- oh, and

23       that was important because it did not follow

24       the provisions of the bylaws if you're gonna

25       remove a director, say he didn't have the

Page 10
 1       right to do it anyway, but he did have the

 2       right just theoretically.  8.5 of the bylaws

 3       dealing with removal of directors and

 4       vacancies provides in pertinent part that any

 5       director whose removal is sought shall be

 6       given notice prior to any meeting called for

 7       that purpose.  So we say a blanket notice that

 8       was given even before the board was elected

 9       did not give any particular member notice of

10       whether or not they were going to be up for

11       removal, so therefore, it didn't meet the

12       requirements of 8.5 of the bylaws.

13                 At the March 1st meeting, Michael

14       Ayres announced that he, on behalf of Salem

15       Pointe Capital, was removing Michael Frisbey

16       and Crystal Pate from the board.  There were

17       proper objections made.  This lawsuit was

18       filed on June 13th seeking to declare that

19       there was no legal authority for the removal,

20       it wasn't done properly, and that Salem Pointe

21       Capital did not have the legal authority to

22       unilaterally remove members of the board.

23                 THE COURT:  Okay.  You've not been

24       in this for four years like the rest of this.

25       Don't say the words "Salem Pointe Capital."

Page 11
 1                 MS. DAVIS:  Okay.  What should I

 2       say?

 3                 THE COURT:  LLC.

 4                 MS. DAVIS:  LLC.

 5                 THE COURT:  Because there's Salem

 6       Pointe Capital Partners and Salem Pointe

 7       Capital, LLC.  And the record won't be clear

 8       to whom you're referring without reading more

 9       context if you don't, if you just say "Salem

10       Pointe."

11                 MS. DAVIS:  Gotcha.

12                 THE COURT:  It helps me keep my

13       notes.

14                 Suit was filed on 6/13/22.  Tell me

15       again.

16                 MS. DAVIS:  We claim that the

17       removal wasn't proper because it didn't follow

18       the process, and that there was no legal right

19       or authority for that removal.  And I can

20       explain why.

21                 THE COURT:  Okay.

22                 MS. DAVIS:  The first is, under

23       Tennessee law, the declarant does not have the

24       power to unilaterally remove directors from a

25       not-for-profit corporation.  The association

Page 12
 1       is a not-for-profit corporation, governed

 2       under the provisions of T.C.A. 4852 and the

 3       various chapters therein.

 4                 THE COURT:  Can you narrow me down

 5       when I'm looking at this?

 6                 MS. DAVIS:  I will, Your Honor.  I

 7       was just going to summarize the four grounds,

 8       and then I'll give more detail.

 9                 THE COURT:  All right.

10                 MS. DAVIS:  So no powers he can

11       unilaterally remove under Tennessee law,

12       because Tennessee law provides for

13       not-for-profit corporations how directors are

14       to be removed.  And giving a person the right

15       to do that unilaterally is not the way it's

16       done.

17                 THE COURT:  All right.  And I'm

18       going to go down the decision tree on that one

19       and say, okay, but what if the documents say

20       he can?

21                 MS. DAVIS:  Well, the documents

22       cannot say he can because Tennessee law says

23       that Tennessee not-for-profit corporations are

24       to be governed under the provisions of the

25       Tennessee Not-For-Profit Corporation Act.
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Page 13
 1                 THE COURT:  So you're saying if the

 2       documents conflict with the law, then we have

 3       to follow the law.

 4                 MS. DAVIS:  That's correct,

 5       regardless of what the documents provide.  And

 6       of course the members have no say so in any of

 7       that, approval of that language.  It was very

 8       self-serving language, we submit.  But if it's

 9       contrary to the provisions of Tennessee law,

10       it cannot be enforced is our first argument.

11                 THE COURT:  All right.

12                 MS. DAVIS:  The second is --

13                 MR. HALE:  If I can interject?  Did

14       you want a copy -- I've got a copy of the

15       statute.

16                 THE COURT:  That's fine.  Just hand

17       it to the officer.

18                 All right, number one.  Number two.

19                 MS. DAVIS:  It prevented the board

20       from managing and controlling the association,

21       which is required by law and by the charter.

22       In effect what was happening is that Salem

23       Pointe Capital was controlling the board.

24                 THE COURT:  LLC.

25                 MS. DAVIS:  I'm sorry.  The LLC was

Page 14
 1       controlling the association and not the board

 2       as required by law and required by the

 3       charter.

 4                 There was the improper notice is our

 5       third reason.

 6                 And fourth, it was a violation of

 7       fiduciary duty by the defendant.  There was a

 8       question in Tennessee until the Innerimages

 9       case, and I think Your Honor is familiar with

10       it --

11                 THE COURT:  Yes.

12                 MS. DAVIS:  -- whether or not a

13       declarant or developer owed a fiduciary

14       obligation to members.  And that case holds

15       that there is such a duty.

16                 THE COURT:  Give me one second.  I'm

17       catching up.

18                 All right.

19                 MS. DAVIS:  Okay.

20                 THE COURT:  I'm going to stand up

21       for a minute.  I've been sitting here.

22                 Okay.  Go ahead.  I'm going to stand

23       a while.

24                 MS. DAVIS:  I would also mention as

25       an aside that on March 5th of this year, my

Page 15
 1       client and his wife -- the reason his wife is

 2       a party in this lawsuit is not because she's

 3       on the board; it's because of this issue.

 4       They were summarily suspended from the country

 5       club by Michael Ayres apparently because

 6       Michael Frisbey disagreed with Michael Ayers.

 7       There was no other reason given for the

 8       six-month suspension.  And there was nothing

 9       alleged that he had done anything improper,

10       like, you know, raised a fit at the country

11       club.  Nothing other than Michael Ayres didn't

12       like somebody who went against him.  And my

13       client still has to pay dues, by the way,

14       mandatory dues.

15                 So, first, the bylaw that we're

16       talking about that is problematic, giving the

17       purported declarant the right to unilaterally

18       just up and decide he wants to remove a board

19       member, which is what happened here.  That is

20       a problem because its inconsistent state law,

21       and specifically 48-52-106(b).

22                 THE COURT:  All right.  Give me a

23       second.  I'm going to change pens.  48-52-106?

24                 MS. DAVIS:  106(b).

25                 THE COURT:  All right.  Is that the

Page 16
 1       one --

 2                 MS. DAVIS:  This provides that the

 3       bylaws for a not-for-profit corporation must

 4       be consistent with the act and the charter for

 5       the corporation.  Okay?

 6                 Again, the specific removal statute

 7       is 48-58-108, which talks about how directors

 8       are to be removed in a not-for-profit

 9       corporation, and it provides that the members

10       may remove one or more directors elected by

11       them, with or without cause, unless the

12       charter provides that the directors can be

13       removed for cause.

14                 THE COURT:  What does the charter

15       provide in this situation?

16                 MS. DAVIS:  It does not speak to

17       that issue, Your Honor.  It does say that the

18       association will be controlled by the board,

19       but it doesn't speak specifically to cause or

20       no cause for removal of directors.

21                 THE COURT:  So presumably directors

22       can be removed without cause.

23                 MS. DAVIS:  By the members.

24                 THE COURT:  By the members.

25                 MS. DAVIS:  Yes.
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Page 17
 1                 And Mike Frisbey had been elected by

 2       the members, who clearly liked him to serve.

 3                 It goes on to have various

 4       provisions about election by a class.  Then a

 5       director can be removed only by members of the

 6       class.  That's not what happened here.

 7                 Basically, the next section

 8       summarizes that a director may be removed

 9       under A or B only if the number of votes cast

10       to remove the director would have been

11       sufficient to elect the director a meeting

12       called for that purpose.

13                 Those are the critical provisions of

14       that section.  And again, under

15       T.C.A. 48-58-106(b), bylaws have to be

16       consistent with the act, and the act says the

17       members remove a director elected by the

18       members.  Now, it's different if it's a board

19       member appointed by the board.  The T.C.A.

20       says the board can remove that member.  Not

21       some third party, but the board.  But here a

22       member elected board of director cannot simply

23       be taken out by a third party like Salem

24       Pointe -- like LLC.  There is no provision in

25       state law in which a third party can

Page 18
 1       unilaterally remove a director elected by the

 2       members.  And state law does trump Section 8.5

 3       of the bylaws.

 4                 THE COURT:  Is this in a brief?

 5                 MS. DAVIS:  Yes, I have it.  Yes,

 6       Your Honor.

 7                 THE COURT:  The clerk made a copy of

 8       it for me.  I've got it.

 9                 MS. DAVIS:  It is summarized, Your

10       Honor.  It's very short.

11                 The second issue that I mentioned is

12       the reason we believe that this removal was

13       improper, is that the declarant's actions

14       voided the board control of the association.

15       By statute, T.C.A. 48-58-108(3), "All

16       corporate powers --

17                 THE COURT:  Go back just a second.

18       The declarant what?  When you started quoting

19       the statute, I was --

20                 MS. DAVIS:  The declarant's actions

21       negated control of the board by the

22       association.  Basically, the association and

23       the members are supposed to control what

24       happens.  And when Michael Ayres has this

25       purported power to come in and snap his

Page 19
 1       fingers and change what members have voted to

 2       happen, that takes away the power of the

 3       members to direct the association through the

 4       board.  And the not-for-profit corporation

 5       statute T.C.A. 48-58-108(b) states that "All

 6       corporate powers shall be exercised by or

 7       under the authority of and the affairs of the

 8       corporation managed under the direction of its

 9       board."

10                 THE COURT:  Give me a second because

11       I have that statute.  I just need to look at

12       it with you.

13                 48-58-108?

14                 MS. DAVIS:  (b).

15                 THE COURT:  (b).

16                 MS. DAVIS:  Yes.  And the charter

17       also, which is provided as Exhibit C to the

18       complaint, says in Article 11, Section A that

19       "The business and affairs of the association

20       shall be conducted, managed, and controlled by

21       a board of directors."

22                 And it's our position that that is

23       something in name only if the board of

24       directors is handpicked by only people who

25       agree and don't go against LLC and Michael

Page 20
 1       Ayres.  But that's illusory.

 2                 THE COURT:  Okay.

 3                 MS. DAVIS:  It is important to note

 4       too that Section 13.11 of the bylaws expressly

 5       states that "Any conflicts between Tennessee

 6       law, the bylaws, the charter, and the

 7       declaration shall be resolved in the order of

 8       Tennessee law first; second, the charter;

 9       third, the bylaws; and fourth, the

10       declaration."

11                 THE COURT:  All right.  Tennessee

12       law -- let me find the bylaws.  Hang on.

13                 MS. DAVIS:  That's 13.1, Your Honor,

14       that provides that hierarchy.

15                 THE COURT:  I'm sorry.  I was at

16       13.1.  Gotcha.

17                 MS. DAVIS:  Okay.  So this type of

18       thing was anticipated in the bylaws that, hey,

19       if there's a bylaw that's contrary to state

20       law, state law prevails.  We submit, of

21       course, that even if that bylaw were

22       enforceable, that it was not complied with

23       because Section 8.5 provides that if a

24       declarant wished to remove a director, that

25       the director has to be put on notice that that
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Page 21
 1       person is up for removal, and that didn't

 2       happen when an email just said one or more

 3       board members would be removed.  That's a

 4       minor point in the whole scheme of things,

 5       because we say he didn't have the power at

 6       all, even if that notice had been properly

 7       provided.  But I think it does make it rather

 8       easy to say that my client should still be on

 9       the board, because the notice issue is cut and

10       dry.  And I don't think that that's actually

11       disputed what the notice provided and what the

12       bylaw requires for notice.

13                 The next issue is about the breach

14       of fiduciary duty.

15                 THE COURT:  Yeah, improper notice.

16       Now the final one.  Okay.

17                 MS. DAVIS:  Yes.  Breach of

18       fiduciary duty, Innerimages vs. Newman,

19       579 S.W.3d 29 (Tenn. App. 2018) recognizes

20       that developers have a fiduciary duty to

21       owners and homeowners associations.  So

22       deciding that he doesn't like Mike Frisbey and

23       Crystal Pate, Michael Ayres had a -- or LLC

24       had a fiduciary duty to the owners and the

25       homeowners to act in a fiduciary capacity and

Page 22
 1       not just act in its own best interest or in

 2       the LLC's best interest, and that's what he

 3       was doing.  He was ticking off people who

 4       disagreed with him or dared to go against what

 5       he said were his powers.  That is a breach of

 6       fiduciary duty.  And these are not simply

 7       contracts, we would submit, Your Honor.  I

 8       think there's sort of an allegation that, hey,

 9       we have the contractual right to do this, and

10       therefore, the developer or the declarant can

11       do whatever it wants to.  This is not a

12       regular contract situation.  There are rights

13       that the members and the owners have that have

14       to be also considered, because they were not

15       parties to that contract.  Now, yes, many of

16       them bought in knowing that they were subject

17       to restrictive covenants that could be

18       amended, but they didn't agree for that to be

19       a no-holds-barred level of change and this

20       power that's not even legal being given to LLC

21       to basically rule over the community even

22       though it owns very few lots and has very

23       little investment compared to the rest of the

24       owners all put together.  That has to be

25       weighed in the balance, unlike a regular

Page 23
 1       private arm's length contract between two

 2       parties that we normally see in court.

 3                 So we are prepared to put on proof

 4       necessary to show that these things are true,

 5       and we want a temporary injunction that would

 6       prevent Salem Pointe Capital and the

 7       association from taking the position that

 8       Michael Ayres is not on the board.  Again, the

 9       easiest --

10                 THE COURT:  I'm sorry.  From?

11                 MS. DAVIS:  Taking the position that

12       he's not serving on the board.  We say he's

13       still on the board because --

14                 THE COURT:  You said Michael Ayres.

15                 MS. DAVIS:  I'm sorry.  Yeah,

16       Michael Ayres and LLC.

17                 THE COURT:  Taking the position that

18       Frisbey is not on the board.

19                 MS. DAVIS:  Yeah, that Frisbey is

20       not on the board any longer, because even if

21       you just look at the notice issue, he's still

22       on the board.  But if you look at the other

23       issues as well, LLC did not have the power or

24       authority to unilaterally remove Michael

25       Frisbey and Crystal Pate as was purportedly

Page 24
 1       done at the March 1, 2022, meeting.  So we're

 2       asking for injunctive relief to allow him to

 3       continue to serve on the board.  Right now

 4       they're acting like he's not on the board, and

 5       there's an election coming up, which was

 6       mentioned previously.  But we say having never

 7       been properly noticed and never properly

 8       removed from the board, he still remains on

 9       the board and that needs to be recognized.

10                 THE COURT:  All right.  LLC?

11                 MR. HALE:  Your Honor, the petition

12       that was filed has been responded to in detail

13       by a sworn answer.  We have witnesses here

14       today to talk about these very things that are

15       being discussed.  I'm not sure exactly where

16       we are on that.  I would take up for a moment

17       the legal argument about the removal because

18       that seems to be the hot button item.

19                 Exhibit -- and I have -- in that

20       notebook right there in front of you, I have

21       put copies, and I checked with counsel.  I put

22       copies of all the exhibits that were attached

23       to the petitions and our response are in that

24       notebook.  The petitions and the responses are

25       not, but I put the exhibits together because I
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Page 25
 1       felt it would have been easier to not have to

 2       shuffle around.

 3                 One of the exhibits in our response,

 4       I think it's Exhibit No. 1, is an email where

 5       Mr. Frisbey, long before he was on the board,

 6       in which he says, "My long-term goal is to

 7       help elect enough independent residents to the

 8       board that the RBCAI will eventually file a

 9       legal action against SPC and Michael Ayres to

10       remove the declarant rights.  At this point it

11       will take 67 percent of the vote of all

12       property owners to change the governing

13       documents or the design review guidelines."

14                 That was sort of the initial salvo

15       from Mr. Frisbey back in -- it looks like

16       April of 2021.  Exhibit 3-A through H that is

17       in the notebook that we filed in response to

18       the petition here are a collection of

19       communications that Mr. Frisbey sent out to

20       the community that witnesses, who are here to

21       testify, will explain just absolutely have

22       torn the community apart.  Obviously,

23       Mr. Frisbey has the right to have whatever

24       opinions he has.  He's entitled to that.

25       Michael Ayres, as the owner, one of the owners

Page 26
 1       of LLC, which is the declarant, is -- and

 2       there will be proof about this, is entitled to

 3       have people on the board of the community

 4       association who are not myopic in their view

 5       of what they want the outcome to be.

 6                 The whole community needs people

 7       that are not going to jump to conclusions

 8       based on their own personal beliefs.  They

 9       need people that are willing to look at the

10       overall good of the entire community,

11       including all of the amenities, the whole

12       neighborhood, and how decisions are made.  We

13       have witnesses here who are here to testify

14       about how Michael Ayres conducted himself with

15       the board for the years leading up to this

16       recent flurry of activity.

17                 The point -- the point is, that

18       there is a lot of reason for why people were

19       removed from the board.

20                 But one thing I would like to point

21       out is that if you remove two people from the

22       board of eight, there's still six other people

23       and potentially two more that are going to

24       eventually be elected by the members to

25       replace those two.  So to suggest that somehow

Page 27
 1       LLC is controlling the board because there are

 2       two people that are very -- the proof's going

 3       to be, very divisive in the community and

 4       resulted in a lot of discord in the community

 5       have been removed from the board.  There are

 6       still six other people who are there to make

 7       the decisions.  And to suggest that as a

 8       result of two removals there is irreparable

 9       harm to anything, I just don't understand

10       where the irreparable harm comes in.

11                 Stepping back just a second to the

12       issue of the removal notices.  No question

13       that the bylaws allow the declarant to remove.

14       The declarant gave notice that was addressed

15       in an email to each individual board member.

16       So each individual board member got the notice

17       in which it was said the meeting would involve

18       the removal of potentially one or more

19       directors.  The next day after the election,

20       the same notice was sent to the newly elected

21       people.  Mr. Ayres sent the day after that --

22       I think it was February the 25th, and this

23       would be Exhibit No. 2 to our response, in

24       which he explained to the board members my

25       intent is to find out which of you really want

Page 28
 1       to serve on the board and will abide by the

 2       governing documents and the ones that weren't

 3       willing to say that's what they were willing

 4       to do, he was taking into consideration the

 5       possibility of removing them.  But he was

 6       considering removing everybody if they

 7       wouldn't agree to abide by the governing

 8       documents that they were bound by.  Well, that

 9       particular email, Exhibit No. 2, identifies --

10       I think the language is -- Mr. Frisbey got

11       this email, and it says, "If past performance

12       is indicative of future results, then I do not

13       have high hopes specifically for Mr. Frisbey

14       and Ms. Pate."  So he was identified before

15       the March 1 meeting as one who was being

16       considered.  But beside that, Mr. Ayres, in

17       this email, he goes on to say the plan.  "The

18       board members will be consulted on March 1 at

19       11:00 a.m. as to their desire to continue

20       serving on the board and how honest the

21       answers are to the questions will be a

22       determining factor."  So he made it clear he

23       was considering removing of all of the board

24       members if they were not willing to take the

25       kind of actions and take the steps necessary
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 1       to heal this community, which was being ripped

 2       apart.

 3                 At the meeting that occurred -- and

 4       this is what the testimony is going to be.

 5       The meeting occurred on March 1st.  Mr. Ayres

 6       questioned all of them about their willingness

 7       to follow the governing documents, the master

 8       declaration, and the bylaws.  The ones that

 9       said they would did not get removed.  The two

10       that wouldn't respond to his question, who

11       were there -- they obviously had notice and

12       they were there at the meeting, they are the

13       two that got removed.

14                 (Brief interruption.)

15                 THE COURT:  Okay, sir, pass it up.

16                 UNIDENTIFIED SPEAKER:  I thought I

17       turned it off.  My apologies, Your Honor.

18                 THE COURT:  That's two strikes.

19                 All right.

20                 MR. HALE:  So the long and short of

21       it is, our contention is that the notice as

22       required by Bylaw 8.5 was followed because all

23       of the board members were given notice.  They

24       were -- it was specifically addressed to each

25       one of them.  In the email header it had "To:"

Page 30
 1       and their email address for all the board

 2       members.

 3                 (Brief interruption.)

 4                 THE COURT:  I'm going to put it in a

 5       glass of water.

 6                 Take it out of the courtroom.  Put

 7       it on my desk back there.

 8                 I'm sorry, Mr. Hale.  You've been

 9       interrupted twice now.

10                 MR. HALE:  It's no problem.

11                 THE COURT:  Let's go back to -- my

12       last note says subsequent emails as part of

13       Exhibit No. 2 notified, according to your

14       interpretation, according to 8.5, that's what

15       complied with the rule.

16                 MR. HALE:  Well, Your Honor, our

17       position is the first notice complied because

18       they were addressed to each individual board

19       member.  Each individual board member was told

20       that one or more directors were being

21       considered for removal.  And Michael Ayres'

22       subsequent email, Exhibit 2, makes it clear

23       that his plan was to consider removing all of

24       them depending upon the answers to his

25       questions.  When he asked the questions, the

Page 31
 1       ones that said, yes, we'll go by the governing

 2       documents, the master declaration, that's what

 3       the proof is going to be, and he asked them.

 4       The ones that answered yes didn't get removed,

 5       and the ones that didn't respond or wanted to

 6       be argumentive got removed.

 7                 THE COURT:  All right.  So let's tie

 8       something together here because what you're

 9       asking me to look at is the bylaws.  The

10       bylaws talked about the members removing.

11       "Any director may be removed by members

12       holding a majority of the total votes in the

13       association."  That doesn't include Mr. Ayres

14       at that point.

15                 MR. HALE:  No.  The Sixth Amendment

16       has -- and I can give you a copy if you need

17       it.

18                 THE COURT:  I've got it.  Hang on.

19                 All right.  I've got it.

20                 MR. HALE:  I think it's page 9.  At

21       the top, No. 2, Amendment of the Bylaws on

22       page 9.  And then if you look down, it has --

23                 THE COURT:  Removal of directors.

24                 MR. HALE:  Removal of directors and

25       vacancies.  This amendment added to that

Page 32
 1       sentence "or by the declarant."

 2                 THE COURT:  All right.  Now, go

 3       to -- give me one second.

 4                 Now, address the next step of that

 5       to Ms. Davis' argument that that is different

 6       from what the law allows, and so the law has

 7       to control over that.

 8                 MR. HALE:  This is why lawyers have

 9       a place in this world, I guess, is because

10       they don't always read statutes the same way.

11                 THE COURT:  Or governing documents.

12                 MR. HALE:  That's -- exactly.

13                 So let's start where she starts.

14       And I think I handed up through the officer --

15                 THE COURT:  I've got it.

16                 MR. HALE:  -- 48-52-106.  It's the

17       single sheet.  If you look at the Part 2 of

18       that.  B, I'm sorry.  Rule B.  "The bylaws of

19       the corporation may contain any provision for

20       managing the business and regulating the

21       affairs of the corporation that is not

22       inconsistent with the law or the charter."

23                 THE COURT:  "That is not

24       inconsistent with the law."  All right.  And

25       then the law says on (B) of 108 is the next
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Page 33
 1       place we go.

 2                 MR. HALE:  (B) 108 addresses -- I'm

 3       going to read it because I think it helps us

 4       as we argue about it.  I'm not arguing with

 5       you.  I'm arguing with myself and my opponent.

 6                 "If a director is elected by a

 7       class, chapter, or organizational unit or by a

 8       region or other geographic group."  Okay.

 9       That's the first problem.  These people, these

10       directors were not elected by a class,

11       chapter, or other organizational unit by

12       region or other geographic grouping.  They

13       were elected by all of the members.  This

14       provision is intended to govern situations

15       where there are special director seats that

16       are elected by different groupings,

17       subgroupings of the members.  So (B) doesn't

18       even apply to this situation because that's

19       not what happened here.  Arguably, (A) might

20       apply.  And I thought that's what was being

21       argued when I first read the petition.  The

22       members may remove one or more directors

23       elected by them, with or without cause, unless

24       the chapter provides that the directors may be

25       removed only for cause.

Page 34
 1                 So what they're asking you to do is

 2       to add in the word "only."  Only the directors

 3       may remove one or more directors elected --

 4       only the members may remove one or more

 5       directors elected by them with or without

 6       cause.  So they're saying there, yep, the

 7       members can do it.  It doesn't address a

 8       declarant who is given the power to do it

 9       under the master declaration of covenants and

10       restrictions.  This provision -- there's no

11       provision I have found anywhere in Tennessee

12       law that says that the declarant cannot be

13       given the power to remove directors in a

14       homeowners association that is connected with

15       the development where that declarant is in

16       place.  They're arguing that (A) is an

17       exclusive way to remove.  It says the members

18       may, yes, but it doesn't say only the members

19       may.

20                 In Tennessee when the contracts say

21       what they say, my experience has been the

22       Supreme Court generally says we're going to do

23       what the contracts say unless there's some

24       very specific provision that makes it

25       unlawful.  We know of no provision that says

Page 35
 1       the declarant can't remove the directors.  Our

 2       reading of these provisions in 108 of the

 3       Nonprofit Act give various ways that members

 4       can remove other directors elected by those

 5       members, and they give ways that a class of

 6       members that have elected a director may be

 7       able to do it, but they don't say these are

 8       the exclusive ways.  They don't make this the

 9       only way it can happen.  So our view is that

10       the 8.5 Amendment is not contrary to the law

11       of the state of Tennessee.

12                 THE COURT:  And you found no case

13       law on that?

14                 MR. HALE:  The only case law that we

15       found is one case.  It's called Urbanavage,

16       U-R-B-A-N-A-G-E [sic], v. Capital Bank.  It is

17       a case that -- it's a little convoluted.

18       Apparently, in this case, the bank foreclosed

19       on a development and took the declarant

20       rights, and I think the bank was given the

21       power as the declarant to remove directors.

22                 In this case, while it doesn't --

23       what it says is -- and I actually have a full

24       copy of it.  The agreement confers on Capital

25       Bank the rights of the developer.  The

Page 36
 1       declaration gives the developer the authority

 2       to appoint and remove a majority of the

 3       members of the board.  This is evidence that

 4       Capital Bank acted within its authority in

 5       appointing members of the board and thus

 6       enacted the legal justification.

 7                 So while it's not -- they recognized

 8       that a third party can have the power to

 9       remove directors.  In this case --

10                 THE COURT:  But it doesn't say it

11       was overruling or that it was a -- nobody

12       raised whether 48-58-108 applied.

13                 MR. HALE:  That very well may be the

14       case.  But they certainly allowed it here.

15       Maybe nobody raised it.  I didn't remember it

16       being raised in this case, and I've read it a

17       bunch of times.  But that's the only case I

18       have been able to find.  And again, normally,

19       if you go back to that first statute that we

20       read, it's expansive.  The bylaws of a

21       corporation may contain any provision for

22       managing the business and regulating the

23       affairs of the corporation that is not

24       inconsistent with law or the charter.  That's

25       saying to me if you can't find something out
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Page 37
 1       there that says you can't do this, then you

 2       can put it in the bylaws of the nonprofit

 3       corporation.  That's the way I read that

 4       provision.  It's expansive, recognizing that

 5       many times in operating agreements,

 6       partnership agreements, all kinds of corporate

 7       documents that govern corporate governance,

 8       they agreed to things different than what's in

 9       the statute.  It's not always -- they don't

10       always do what the default is in the statute.

11       So the law in this state seems to welcome the

12       idea that you can do different things unless

13       it's very inconsistent, clearly it's

14       inconsistent with some other principle of law.

15       And I have found no other principle of law

16       that says the declarant does not have the

17       right to make this provision in the

18       declarations.

19                 I'm sure there was something else I

20       should talk about, but I --

21                 THE COURT:  While you're thinking

22       about that, let me catch up in my notes.

23                 MR. HALE:  Your Honor, you know,

24       this was a motion for a temporary injunction

25       hearing.  I have witnesses here to talk about

Page 38
 1       a number of these issues that we -- that get

 2       into the kind of meat of this thing a little

 3       bit.  A lot of the issues like the notice, the

 4       statute that we just went through.  I think

 5       those are really kind of -- those are really

 6       kind of legal questions.  There are other

 7       parts of it, though, where -- Your Honor, when

 8       I'm hearing people sit around and talk about

 9       what a bad guy my client is, there comes a

10       time when we need to put them on the witness

11       stand and let Your Honor hear what they have

12       to say, because it ain't that way.  And I've

13       got other members of the board that are ready

14       to testify as well about how he has -- I mean,

15       the --

16                 THE COURT:  Well.

17                 MR. HALE:  -- he's just running

18       roughshod over everybody, and that's just not

19       the case.

20                 THE COURT:  Whether he's a good guy

21       or a bad guy is not the issue today, I don't

22       think.  The question is authority and proper

23       action.  So I'm not going to say you all can't

24       put on witnesses if you think that that's

25       what's needed for this hearing.  But I don't

Page 39
 1       see the relevance of whether Mr. Ayres is a

 2       good guy or a bad guy.  I mean, that's not the

 3       issue.  The issue is did he act within his

 4       authority or did he not, or is there going to

 5       be -- the real issue is immediate irreparable

 6       harm for a temporary injunction.

 7                 MR. HALE:  The point I would raise

 8       on that is this is one member of the board who

 9       is now --

10                 THE COURT:  Being Mr. Frisbey.

11                 MR. HALE:  Frisbey.  And he has been

12       allowed to continue to go to the meetings, as

13       I understand it.  Some question was made about

14       paying dues.  And my understanding is his

15       account has been credited, and he isn't

16       expected to pay dues during his suspension.

17       But I think the one thing that I get concerned

18       about, and that's why I put Collective

19       Exhibit 3 in the exhibits, there's a lot of

20       things that are being said out there in the

21       community by Mr. Frisbey that is not helpful

22       for the declarant or for the association or

23       the neighborhood.

24                 Now, I'm sure Mr. Frisbey thinks

25       it's helpful to get everybody all stirred up

Page 40
 1       and get them mad at each other, and that way

 2       he can get more independent people, in his

 3       mind, to elect him to the board.  But his

 4       ultimate goal is to do away with Michael, as

 5       he says in his exhibit, number one, to my

 6       response, his number one goal is to get rid of

 7       Michael Ayres as the declarant.  So then he

 8       starts the Rarity Bay News, he calls it, like

 9       he's a journalist, and he sends out these news

10       things which are not at all objective.  They

11       are designed to get what he wants, which is

12       Michael Ayres out as the declarant.

13                 So then Michael Ayres is spending

14       all his time trying to figure out, well, how

15       do I deal with all of this.  And so you're

16       constantly having to try to figure out how to

17       massage everybody and make sure everybody just

18       doesn't -- because these people are in their

19       retirement.  They don't want to be down there

20       all up in arms.  So, yes, there was a really

21       good reason to not have someone who had this

22       kind of an agenda on this board.  And I think

23       the feeling is, is that there needs to be some

24       explanation of that and not just sort of

25       cavalierly act like we're running roughshod
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Page 41
 1       over people.

 2                 THE COURT:  Well, it just goes back

 3       to who's going to control the board.  Is it

 4       going to be --

 5                 MR. HALE:  The board can control

 6       itself, like it's done up until recently,

 7       under Michael Ayres.  And that's part of the

 8       proof we're going to put on is what the board

 9       members for the past three years, before all

10       this hoopla started, how they saw his

11       interaction with them.

12                 THE COURT:  All right.

13                 MR. HALE:  The proof is going to be

14       he didn't lord over anybody.  He didn't

15       overrule over any decision they made.  He

16       didn't ask them to do something that they

17       didn't want to do or that he got upset about

18       it.  That's just not the way it was ever done.

19                 THE COURT:  All right.  If you all

20       are going to put on witnesses, I'm going to

21       stop right there.  It's lunchtime and I'm

22       going to lunch.  I can only imagine that this

23       is going to take at least another hour, and I

24       don't want to sit without lunch for another

25       hour.  So I would like to be back at 1:15.
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 1       Does that give everyone enough time?

 2                 MR. HALE:  Yes, ma'am.

 3                 THE COURT:  All right.

 4                 MS. PEMBERTON:  Is it all right to

 5       leave items in the courtroom?

 6                 THE COURT:  Sure.

 7                 All right.

 8                 (Whereupon, a lunch recess took

 9                 place from 12:00 p.m. to 1:15 p.m.)

10                 THE COURT:  Ms. Davis, are you

11       ready?

12                 MS. DAVIS:  I thought the

13       association was --

14                 THE COURT:  All right.  Is the

15       association going to make an argument, opening

16       statement?

17                 MR. STEVENS:  Just a very brief

18       argument, Your Honor.  I'm going to short

19       circuit the role of the association in this

20       Frisbey case, which we're talking about right

21       now.  There has been no direct allegation of

22       wrongdoing against the association.  No

23       affirmative relief sought against the

24       association.  So we're going to limit our role

25       in this case, as we would like to do in every
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 1       case, and we're an interested party.  We will

 2       obviously abide by any legal determinations

 3       this Court makes, and any of those

 4       determinations which impact the administration

 5       of the association or election of course will

 6       be followed by the association.  We have no

 7       direct involvement in a dispute regarding the

 8       authority of the declarant to remove

 9       directors.  The association's position has

10       always been that it intends to follow the

11       governing documents as written unless and

12       until there's some further determination from

13       this Court, Your Honor.

14                 The only thing the association would

15       ask for is some consideration regarding any

16       potential relief or remedy.  Ultimately, if

17       the Court finds that injunctive relief is

18       appropriate, the association desperately wants

19       to go about its ordinary business and does not

20       want further disruption, wants to be able to

21       operate the community, and the board needs the

22       ability to do so.  So we're observing a right

23       if there's some --

24                 THE COURT:  Isn't that part of the

25       problem?  We can't figure out what's ordinary
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 1       business.  So if I said, okay, I'm going to

 2       enjoin any extraordinary business, then I'd be

 3       back in here fighting over what that is.

 4                 MR. STEVENS:  Well, the reality is

 5       the disputes are almost entirely focused on

 6       voting allocation, voting rights, declarant

 7       rights, and declarant removal.  None of which

 8       the association is taking a position, nor can

 9       it, based on the settlement agreement.  What

10       the association wants to do is be able to hold

11       elections as it needs to.  It wants to be able

12       to administer the community, which is,

13       frankly, generally pretty mundane.  It's

14       maintaining the common areas, the sewer, the

15       water, getting assessments and collecting

16       those, and holding monthly meetings.  So

17       that's all I ask, Your Honor, is, in the event

18       this Court is inclined to grant some

19       injunctive relief, that the association

20       reserves some argument or proof to discuss how

21       that might impact the operations.

22                 THE COURT:  All right.

23                 MR. STEVENS:  Thank you, Your Honor.

24                 MS. DAVIS:  May I briefly respond?

25                 THE COURT:  Briefly.  If you all are
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 1       going to put on proof, arguments are really

 2       kind of superfluous, but go ahead.

 3                 MS. DAVIS:  Since some things were

 4       argued, I just want to briefly respond.

 5       Particularly on the issue of irreparable harm.

 6       Irreparable harm, we submit, Your Honor, is

 7       that the members elected Mike Frisbey to be

 8       their representative and to express the views

 9       of those members on the board.  And if

10       injunctive relief is not given, that point of

11       view that the members wanted on the board will

12       be not heard for however long it takes for

13       this case to be heard, which could be a year.

14       It could be a year and a half as Your Honor

15       knows.  So we submit that that is something

16       that cannot be recovered, his independent

17       voice on the board.

18                 I would like to point out as well

19       there was a question about reliance on which

20       section of T.C.A. 48-58-108.  We're not

21       reliant on (B) as argued by Mr. Hale.  We're

22       arguing based on (A), which we talked about

23       previously about the members may remove.  And

24       (E), I wanted to point out also, says, "A

25       director elected by the members may be removed
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 1       by the members only at a meeting called for

 2       that purpose of removing the director," and

 3       then it goes on.  But it says "only."

 4                 The next thing that I would like to

 5       point out is that a number of times in the

 6       Not-For-Profit Corporation Act, which I deal

 7       with quite frequently in representing many

 8       associations like I do, it will say at the

 9       beginning of the code section if there is to

10       be an exception in the bylaws or charter.

11       I'll give examples.  48-58-205 about quorum

12       and voting, it says, "except as otherwise

13       provided by Chapters 51 through 68, the

14       charter of bylaws," and then it gives the

15       rule.  The same in 48-58-206 about committees.

16       "(A), unless the charter or bylaws provide

17       otherwise, the board may create one or more

18       committees."  T.C.A. 48-58-101.  Anyway, it

19       goes on.  Multiple times the legislature knows

20       how to say there are different ways you can do

21       this versus this is the way it's to be done.

22       And the T.C.A. Code 48-58-108 that we rely on

23       does not have that language that says unless

24       the charter or bylaws provide otherwise, this

25       is the way to remove a director.  It just says

Page 47
 1       this is the way you remove a director.  So I

 2       think that's important to look at the entire

 3       statutory scheme.  If it were to be like

 4       argued by Mr. Hale, that this is just a

 5       suggestion and that you can do it some other

 6       way, that would have been in the code as it is

 7       with other issues like quorum.  So it's our

 8       position that this language is mandatory and

 9       that you can't just say it's just one way of

10       doing things.

11                 THE COURT:  Okay.

12                 MS. DAVIS:  Okay.

13                 About the Umbrage [sic], the case.

14       In that case it's very distinguishable that

15       the declarant in that case appointed the

16       initial board, which happened.  That's

17       permitted.  There was then a foreclosure, and

18       the bank got the declarant's interest.  The

19       board wanted the bank to put a bunch of money

20       in the development, and the bank didn't want

21       to, and so they fired the board.  And they

22       could do that because the declarant had

23       appointed the board.  So where the declarant

24       appointed the board, the declarant can

25       un-appoint the board and fire them.  That's

Page 48
 1       different.  Those board members were not

 2       elected by the members like what we have here.

 3       So that case is distinguishable.

 4                 All of the arguments that were made

 5       about Mr. Frisbey, that, you know -- what his

 6       views are and how allegedly they're going to

 7       be so divisive in the community.  All of that

 8       was hashed out as part of the campaign in the

 9       elections.  People could hear that and then

10       decide if they wanted to vote for somebody

11       like Mike Frisbey, who is not going to toe the

12       line for the declarant, or do they want to

13       vote for someone else.  The declarant doesn't

14       get to make that decision for the members.  So

15       all of those things about whether or not Mike

16       Frisbey makes a, quote, good board member are

17       decisions for the members to make, not

18       decisions for the declarant to make by

19       removing him when he didn't agree with the

20       declarant's position.

21                 We certainly dispute this idea that

22       somehow there has been peace and harmony since

23       2016 in the community.  I think Your Honor has

24       seen that that's not the case.  The entire

25       board was taken out by the declarant in 2016.
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 1       There have been at least three lawsuits filed

 2       over issues with the board.  So it's not true

 3       that suddenly there's discord in this

 4       community because Mike Frisbey is questioning

 5       the rights of the declarant.  There's been

 6       turmoil throughout the declarant's tenure as

 7       to the declarant.

 8                 And finally, the Not-For-Profit

 9       Corporation Act is different than the regular

10       For-Profit Corporation Act.  There's public

11       policy involved, because this is not only the

12       law for homeowners associations; it's the law

13       for the Boy Scouts, Red Cross, all sorts of

14       charity groups across the state.  You can't

15       just do whatever you want to in those types of

16       organizations like you might be able to do in

17       a private or profit corporation.  So the rules

18       that they were talking about that you could

19       somehow do as you wanted unless the law

20       provided otherwise, that's not the case for a

21       not-for-profit corporation.  The law says what

22       you can and cannot do and they mean it.

23                 One thing that the law says is that

24       this is a democracy.  And if the members elect

25       a director, the members have to take out the
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 1       director, if he's going to be removed.

 2                 THE COURT:  Okay.

 3                 MS. DAVIS:  Okay.

 4                 THE COURT:  Thank you.

 5                 MS. DAVIS:  Call Mike Frisbey.

 6                 (Whereupon, witness sworn.)

 7                 THE COURT:  If you will scoot up

 8       close to the mic too, it will help.

 9                 THE WITNESS:  Okay.

10                 MS. DAVIS:  Your Honor, as a

11       preliminary matter, I believe that Mr. Hale

12       and I have agreed to enter into the record

13       some foundational documents.  I think you

14       already have those.  The Sixth Amendment, make

15       that Exhibit 1?

16                 THE COURT:  One.

17                 I'm going to mark them, Ms. Davis.

18       I usually do.

19                 MS. DAVIS:  Oh, okay.

20                 THE COURT:  Although, you know what,

21       I'm going to let the court reporter, because I

22       already have one of those.

23                 MS. DAVIS:  Okay.

24                 THE COURT:  Exhibit 1, the Sixth

25       Amendment?

Page 51
 1                 MS. DAVIS:  Yes, Your Honor.

 2                 (Exhibit 1, Sixth Amendment of

 3                 Master Declaration, received into

 4                 evidence.)

 5                 MS. DAVIS:  Let's do the bylaws as

 6       Exhibit 2.

 7                 THE COURT:  Bylaws.

 8                 (Exhibit 2, Bylaws of RBCAI,

 9                 received into evidence.)

10                 THE COURT:  Let's be a little bit

11       more particular in the naming of those.  It's

12       the Sixth Amendment to the bylaws.

13                 MS. DAVIS:  Well, my understanding,

14       Your Honor, is if we have the bylaws

15       themselves and then they were changed in part

16       in the Sixth Amendment.

17                 THE COURT:  Yes.

18                 MS. DAVIS:  I didn't restate the

19       bylaws.

20                 THE COURT:  Yes.

21                 MS. DAVIS:  So you have both of

22       them.

23                 THE COURT:  Yes, I know.  What I'm

24       doing is I'm completing the name of Exhibit 1.

25                 MS. DAVIS:  Oh, yes.  Okay.

Page 52
 1                 Next, I think we've agreed the

 2       charter is Exhibit 3 for Rarity Bay Community

 3       Association, Inc.

 4                 THE COURT:  I don't think I have a

 5       copy of that.

 6                 MS. DAVIS:  Do you want me to hand

 7       this to you, then?

 8                 THE COURT:  Sure.  Do you have a

 9       copy?

10                 MS. DAVIS:  I can get you one.

11                 THE COURT:  Give the original to the

12       court reporter, and I'll take a copy.

13                 (Exhibit 3, Charter for Rarity Bay

14                 Community Association Inc., received

15                 into evidence.)

16                 MS. DAVIS:  And I have the Secretary

17       of State information for Rarity Bay Community

18       Association indicating that it is a

19       not-for-profit corporation.  I would like to

20       make that Exhibit 4.

21                 (Exhibit 4, Secretary of State

22                 information for RBCAI, received into

23                 evidence.)

24                 THE COURT:  I don't need that.

25       Thank you.

Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 13 (49 - 52) 

Gateway Court Reporting & Video, LLC 



Page 53
 1                 MS. DAVIS:  Anything else to

 2       stipulate, Mr. Hale?

 3                 MR. HALE:  (Moves head side to

 4       side.)

 5                  MICHAEL D. FRISBEY,

 6     having been duly sworn, testified as follows:

 7                  DIRECT EXAMINATION

 8 BY MS. DAVIS:

 9       Q.        Please state your name.

10       A.        Michael Don Frisbey.

11       Q.        And where do you live?

12       A.        550 Cormorant Drive, Rarity Bay

13 Subdivision.

14                 THE COURT:  550 what?

15                 THE WITNESS:  Cormorant,

16       C-O-R-M-O-R-A-N-T, Drive.

17 BY MS. DAVIS:

18       Q.        And you live there with your wife,

19 Jamie?

20       A.        Yes, I do.

21       Q.        When did you purchase your property

22 in Rarity Bay?

23       A.        August of 2014 when this community

24 was developed.

25       Q.        Okay.  That was prior to the Sixth

Page 54
 1 Amendment?

 2       A.        That was prior to the purchase of

 3 the assets out of receivership, yes, and the Sixth

 4 Amendment.

 5       Q.        How many lots approximately are in

 6 Rarity Bay?

 7       A.        1,332.

 8       Q.        Okay.  What, if any, involvement

 9 have you had with the Rarity Bay Community

10 Association, the homeowners association for the

11 Rarity Bay community?

12       A.        I was on the governance committee

13 (inaudible) --

14                 THE COURT:  Speak up, sir, just a

15       little bit to be closer to the microphone.

16                 THE WITNESS:  I'm sorry.

17                 THE COURT:  You were on the

18       governance committee?

19                 THE WITNESS:  Self-governance

20       committee.

21 BY MS. DAVIS:

22       Q.        What is the-self governance

23 committee?

24       A.        It is responsible for inviting

25 executives, the counties, the sheriffs, things of
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 1 that nature, when they were doing elections, to come

 2 in and make presentations about their particular

 3 positions so that our residents had a better idea of

 4 who to vote for.

 5                 I served on the board of directors

 6 of RBHOO for two terms.

 7       Q.        What is RBHOO?

 8       A.        Rarity Bay Homeowners Association.

 9       Q.        What is that?

10       A.        It's the largest homeowners

11 association in the community outside the RBCAI.

12       Q.        It is a voluntary association?

13       A.        It is a voluntary organization.

14       Q.        But is it chartered and --

15       A.        It is chartered as a nonprofit, yes.

16       Q.        How long are the terms of the board

17 of that organization?

18       A.        I don't remember.  I think two years

19 each.

20       Q.        All right.  Did you have reason to

21 want to run for the board in 2022 --

22       A.        Yes.

23       Q.        -- of the Rarity Bay Community

24 Association?

25       A.        Yes, I did.

Page 56
 1       Q.        Okay.  And why was that?

 2       A.        Because I felt like the community

 3 was being controlled by the declarant.  There was no

 4 information being disseminated to the community

 5 regarding any of the multiple lawsuits that the

 6 community had been associated with.  The declarant

 7 had turned the design review board into a cash cow.

 8 All the money that was -- basically, most of the

 9 money that was being derived from new home

10 construction was going into his income as opposed to

11 the 26-plus-year-old infrastructure that was -- that

12 is Rarity Bay.

13                 I also felt like under the way the

14 board was acting, that they were spending money from

15 the community without the community involvement.

16 And one of the motions that I wanted to put before

17 the community was to pass a resolution that said

18 that if anything cost more than $100,000, that all

19 of the residents in the community should have a

20 right to vote on that, and if 51 percent of the

21 community agreed that that was something they

22 wanted, then so be it, that's what we got to do.

23 But it should not be based on a handful of residents

24 or one or two squeaky wheels that we spend money

25 needlessly.
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 1       Q.        So did you send out emails and

 2 communications to the members that you were running

 3 for the board --

 4       A.        Yes, I did.

 5       Q.        -- in 2022?

 6       A.        Yes, I did.

 7       Q.        Okay.  And you stand by the

 8 statements in those emails?

 9       A.        Yes, I do.

10       Q.        All right.  How many members

11 approximately were running for the two board seats?

12       A.        At the time that I ran for the

13 board, there were eight board -- there were eight

14 community residents that were running for the board.

15 And under the judge's order, she appointed four to

16 be elected, or at least four, and I was one of the

17 four that was elected.

18       Q.        And that was based on the majority

19 vote of the membership?

20       A.        That is correct.

21       Q.        Did you send out information -- did

22 other people send out information in advance of the

23 election about your position on various issues?

24       A.        Yes.  We had a "Meet The Candidates"

25 presentation at the club, where each of the eight

Page 58
 1 candidates had a chance to stand up and say to the

 2 community residents exactly what we stood for,

 3 exactly what we liked to see done with the

 4 community.  And as a result of that, then the

 5 community voted.

 6       Q.        And what percentage of the vote did

 7 you get?

 8       A.        Almost 16 percent.  Fifteen point

 9 something.

10       Q.        And that was one of the top four?

11       A.        That was one of the top four, yes.

12       Q.        Did Michael Ayres run in that

13 election?

14       A.        Yes, he did.

15       Q.        What was his vote total?

16       A.        If you count all of his declarant

17 votes, he got a total of 6 percent.

18       Q.        All right.  Before you were elected

19 to the board, did you get any sort of emails from

20 Salem Pointe Capital, Michael Ayres?

21       A.        Yes, I received several emails from

22 Michael Ayres, because I started the Rarity Bay

23 News.

24       Q.        Okay.  What was that?

25       A.        In our community, the community has
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 1 been embroiled in lawsuits since it was purchased

 2 out of receivership.  At the time I started Rarity

 3 Bay News, we had multiple lawsuits, and the

 4 community board was not posting any information

 5 regarding any of these lawsuits on the association

 6 website.  So all of the information that people were

 7 hearing was just that.  It was hearsay.

 8       Q.        So what did the emails from

 9 Mr. Ayres or Salem Pointe Capital say?

10       A.        He started challenging me saying

11 that what I was saying was incorrect.  And all I was

12 doing was taking copies of court transcripts and

13 court documents and submitting a summary of those,

14 quoting the specific chapter and verse, aligning

15 them in the documents.  And I attached all of the

16 court documents in their totality to be emailed and

17 sent out, so anybody receiving my email and its

18 summary had a chance to read for themselves the

19 entire documentation.

20       Q.        And were you encouraged by Michael

21 Ayres to not send out that newsletter?

22       A.        Yes, I was.  We were threatened on

23 several occasions.

24       Q.        Do you and your wife belong to the

25 social club?

Page 60
 1       A.        Yes.  We are required to by our

 2 deed.

 3       Q.        All right.  Tell me about that.

 4 Have you traditionally used the social club from

 5 time to time with you and your wife?

 6       A.        Rarely.  Most of the time we would

 7 go pick up food, but on occasion we would.  If had

 8 friends or family in, we might take them up there

 9 for a meal.

10       Q.        Did something happen to your

11 membership after you were elected to the board?

12       A.        Yes.  I was immediately suspended.

13       Q.        By whom?

14       A.        By Michael Ayres, president of the

15 club.

16       Q.        Had you done anything with relation

17 to the club that was bad, like curse, like create a

18 disturbance or anything that would warrant being

19 suspended?

20       A.        No.

21       Q.        Is this the suspension letter?

22       A.        Yes, ma'am.

23       Q.        Have you continued to pay your dues

24 so you can remain in good standing?

25       A.        Yes.
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 1       Q.        Okay.  But you haven't been able to

 2 use the club since -- what is the date of this

 3 letter?

 4       A.        March the 5th.

 5       Q.        And it's a six-month suspension; is

 6 that right?

 7       A.        Correct.

 8       Q.        Were you ever given any explanation

 9 as to why you were suspended from the club and still

10 had to pay your dues?

11       A.        Yes.  We asked for a hearing with

12 the club on several occasions.  We finally did get

13 one, and when we got to the hearing, they submitted

14 to us an email that I had sent out a year earlier

15 that was basically one of my Rarity Bay News

16 articles explaining that if you live in Section 1

17 through 5 of our development, unless it was written

18 into your deed, you did not have to be a member of

19 the club.  If you lived in Phases 6 through 16,

20 because of the Sixth Amendment, you had to be a

21 member of the club.  And he threw that out as

22 justification for -- that it was damaging his

23 business.

24       Q.        Who is "he"?

25       A.        Michael Ayres.
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 1                 MS. DAVIS:  Okay.  I move to

 2       introduce this letter.  It's Exhibit H to our

 3       petition, the letter suspending him from the

 4       club.

 5                 THE COURT:  Let's get it marked, and

 6       then hand it up, please.

 7                 (Exhibit 5, 3/5/2022 Letter from

 8                 Michael Ayres, received into

 9                 evidence.)

10 BY MS. DAVIS:

11       Q.        And was your wife also suspended?

12       A.        Yes, she was.

13       Q.        Did she have anything to do with any

14 of these political issues in the community?

15       A.        None.  She just happens to live in

16 the same house with me.

17                 THE COURT:  She just what?

18                 THE WITNESS:  Happens to live in the

19       same house with me.

20                 THE COURT:  Give me a moment to read

21       this.

22                 MS. DAVIS:  Sure.

23                 (Brief pause.)

24                 THE WITNESS:  Your Honor?

25                 THE COURT:  Yes, sir.

Page 63
 1                 THE WITNESS:  As it relates to the

 2       suspension, I would like to point out too that

 3       every member of the committee for

 4       self-governance that has disagreed with

 5       Michael Ayres has subsequently received a

 6       similar letter to that, only in their letter

 7       he states clearly that they are not even

 8       allowed on club property or any property owned

 9       by the declarant.  So that's another twelve

10       families.

11 BY MS. DAVIS:

12       Q.        All right.  Are you asking the Court

13 as part of the temporary injunction to restore you

14 to the rights of the club pending the trial?

15       A.        Correct.

16       Q.        You would like to use what you're

17 having to pay for?

18       A.        Absolutely.  Either that or give me

19 back my $5,000 and cancel my monthly dues, and I'll

20 be fine with that too.

21       Q.        And as far as you know, was

22 everything you put in the email, that was printed

23 out to you when you were suspended, true?

24       A.        Everything that was in the email

25 that I sent out?

Page 64
 1       Q.        Yes.

 2       A.        It was true, yeah.  Everything that

 3 I sent out comes straight from the court documents.

 4       Q.        So you weren't spreading false

 5 rumors?

 6       A.        No, ma'am.

 7       Q.        All right.

 8       A.        I was relaying all the court

 9 records.

10       Q.        I'm going to show you a document and

11 see if you recognize it.  It's Exhibit D to our

12 petition.  It's an email from Michael Ayres, dated

13 February 22, 2022.  You are not listed as a

14 recipient of the email.

15       A.        (Inaudible.)

16                 (Witness reviewing document.)

17 BY MS. DAVIS:

18       Q.        Did you only see this after the

19 election?

20       A.        Yes, I did.  I didn't know anything

21 about it.

22       Q.        What was the date of the election?

23       A.        February 23rd.

24       Q.        Did you receive an email on

25 February 24th from Michael Ayres and the LLC?
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 1       A.        Yes, I did.

 2       Q.        Is this a copy of that email that's

 3 Exhibit E to our petition?

 4       A.        Yes, ma'am.

 5       Q.        Okay.  And what -- you don't have to

 6 read it.  What was the gist of the email?

 7       A.        The gist of the email was that he

 8 had decided that he was going to remove those board

 9 members that disagreed with him.

10       Q.        Were you identified by name?

11       A.        Uh, just on the "To" line.  He sent

12 it to everybody.  It was to -- the four members that

13 were elected by the community to serve on the board

14 are the four that he sent the note to.  He didn't

15 like the fact that the community voted them in.

16       Q.        Okay.  Did you take this, though, as

17 notice that you particularly were going to be

18 removed from the board?

19       A.        No, I did not.  It was a general,

20 and I suspected he was going to remove everybody.

21       Q.        Okay.  And he purported to have a

22 special-called meeting for March 1st; is that right?

23       A.        Yes.  But I want to say that at the

24 annual meeting, by our bylaws there is an

25 organizational meeting that is required and the

Page 66
 1 organizational meeting is when the board members

 2 elect their officers.  They decide who is going to

 3 work on what committees, et cetera.  It was

 4 announced at the annual meeting that that

 5 organizational meeting was going to be held on

 6 March 1st.

 7       Q.        At the same time?

 8       A.        At exactly the same time.  So he

 9 tried to highjack the organization meeting.

10                 MS. DAVIS:  I'd like to introduce

11       this email, February 24th, as the next

12       exhibit.

13                 THE COURT:  Is that No. 6?

14                 MS. DAVIS:  Six.

15                 (Exhibit 6, 2/24/2022 Email to RBCAI

16                 Board of Directors, received into

17                 evidence.)

18 BY MS. DAVIS:

19       Q.        Did you later have some other email

20 correspondence back and forth about what was going

21 to happen at that March 1 meeting?

22       A.        I don't remember.

23       Q.        Okay.  Did you ever get anything in

24 particular to you to tell you that your position was

25 up for removal at --

Page 67
 1       A.        No.

 2       Q.        -- the March 1st meeting?

 3       A.        No.

 4       Q.        Let's talk about that March 1st

 5 meeting.  You were in attendance; is that right?

 6       A.        Correct.

 7       Q.        Were all of the new board members

 8 there?

 9       A.        Correct.

10       Q.        Did Michael Ayres at that meeting

11 purport to remove you from the board on behalf of

12 the LLC?

13       A.        Yes.  We held our organizational

14 meeting, and each of our officers elected in our

15 committee were elected or selected, and Chuck

16 Porter, who was then president of the board, allowed

17 Michael Ayres to speak.  He gave him time to speak,

18 and at that time is when he announced that he was

19 removing Crystal Pate and I from the board.

20       Q.        Did you protest that you had not had

21 adequate notice?

22       A.        Yes, I did.  And I also protested he

23 didn't have a right to do it because it was a

24 conflict of Tennessee law.  And I printed out a copy

25 of some of the information you have talked about

Page 68
 1 here today and handed it to him as well as all of

 2 the board members.  And as a result of that, the

 3 board voted at that time to seek outside counsel to

 4 determine whether or not he had the right to do that

 5 based on Tennessee law.

 6       Q.        Were you asked at this meeting by

 7 Michael Ayres whether or not you would agree to

 8 abide by the governing documents?

 9       A.        Yes, I was.

10       Q.        What was your response?

11       A.        Yes.

12                 Kind of crazy not to if you're going

13 to be on the board.

14       Q.        Right.

15                 So we heard some argument earlier

16 that somehow you and Crystal Pate said you would

17 not.

18       A.        No, that is not correct.  Crystal

19 Pate abstained from voting because she challenged

20 what he was doing.  I said I would abide by the

21 rules.

22       Q.        Okay.  And that was -- you were

23 nevertheless taken off the board that day?

24       A.        Well, I was actually taken off on

25 March 5th, because after that board meeting, the
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 1 board adjourned, and then all of a sudden there was

 2 a called meeting by the board that we knew nothing

 3 about whatsoever, and on March 5 at that board

 4 meeting, it was simply announced that we were being

 5 removed.  And in between that, we learned after the

 6 fact that there were several conversations, emails,

 7 and intimidation by board members, who basically

 8 were told if they didn't adhere to the board rules

 9 and regulations as they were written, that they

10 would be personally liable.  They would not be

11 covered by the D&O insurance and that they could

12 lose -- in one case, he told the board member he

13 could lose his pension with Exxon Mobile.

14       Q.        So at some subsequent meeting what

15 did the board do as far as your and Crystal Pate's

16 positions on the board?

17       A.        They simply announced we were

18 removed, period.

19       Q.        Okay.  And was that based on any

20 vote by the board, or what was that based on?

21       A.        I have no idea.

22       Q.        All right.  Do you have -- we

23 attached to our petition some minutes from the

24 March 1, 2022 meeting.  There's two sets.  The first

25 was sent on March 2nd.  Do you recognize either of
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 1 those as the minutes from that meeting, or both of

 2 those?

 3       A.        This is the meeting -- these are the

 4 notes from the March 1 meeting that were

 5 deliberately ignored in total by the board at the

 6 3/5 meeting, because in the 3/1 meeting, because of

 7 a perceived conflict of interest with Kevin Stevens

 8 representing both the declarant and the board, we

 9 felt like that was a strong conflict of interest and

10 had a major impact on the legal decisions that he

11 was offering in the community, and we voted to

12 remove Kevin Stevens as the representative for the

13 community.  And as you can see here, it was only one

14 nay vote out of eight.

15       Q.        Was that vote later recognized?

16       A.        No.

17       Q.        What happened?

18       A.        We don't know.  It's like it never

19 happened.  It's like March 1 never happened.  They

20 just all of a sudden called the meeting on March 5th

21 and started all over again.

22       Q.        Were you invited after that time to

23 board meetings as a director?

24       A.        After the March 5th meeting?

25       Q.        Yes.

Page 71
 1       A.        No.

 2       Q.        Was Crystal Pate?

 3       A.        No.

 4       Q.        Did you still attend board meetings

 5 from time to time?

 6       A.        Yes.

 7       Q.        Did some other people also resign

 8 after the situation with you and Crystal Pate?

 9       A.        Yes.  That's correct.  On March 5th,

10 Bob Mundle, who was one of the newly elected board

11 members, stood up and said what Michael Ayres was

12 trying to do was wrong and that he was effectively

13 resigning unless Michael Ayres would come up and

14 explain to everybody why I and Crystal were being

15 removed.  And at the end of the meeting, Chuck

16 Porter also resigned from the meeting.

17       Q.        So how many board members were left

18 at that point?

19       A.        When everything was said and done

20 after the March 5th, they were down to two board

21 members.  And they were Chad Story and Steve

22 Wholford.

23                 (Reporter requests clarification.)

24                 THE COURT:  Chad S-T-O-R-Y?

25                 THE WITNESS:  S-T-O-R-Y.

Page 72
 1                 THE COURT:  And Steve who?

 2                 THE WITNESS:  Wholford.

 3       W-H-O-L-F-O-R-D.

 4 BY MS. DAVIS:

 5       Q.        Have those individuals who remained

 6 on the board expressed any public disagreement with

 7 Michael Ayres?

 8       A.        Steve Wholford did.

 9       Q.        Okay.

10       A.        And it functioned for about two

11 months with just two people on the board, and then

12 they struck a compromise between Chad -- Chad Story

13 representing the views of the declarant.  Steve

14 Wholford representing the views of the community,

15 and they struck an agreement and agreed to put each

16 three people -- appoint three people to the board,

17 which split the board evenly with three for the

18 residents and three for the declarant.  And that's

19 where the board's tied up right now.

20       Q.        Is there an election coming up?

21       A.        August the 1st.

22                 THE COURT:  August the 1st?

23                 THE WITNESS:  August the 1st.

24                 MS. DAVIS:  Let's introduce this as

25       Exhibit F from our petition.  It's the two
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 1       sets of minutes from the March 1, 2022, board

 2       meeting.  Exhibit 7.

 3                 (Exhibit 7, 3/2/2022 Email to

 4                 Michael Frisbey, received into

 5                 evidence.)

 6                 THE COURT:  Give me a second to

 7       review those.

 8                 THE WITNESS:  That's just a piece --

 9                 THE COURT:  Hang on just a second

10       while I'm reading.  Okay.

11                 Let me ask a question just for

12       clarification in my mind.

13                 THE WITNESS:  Yes, ma'am.

14                 THE COURT:  It said in here it is

15       not intended to be a public meeting.  Does

16       this board act in private as well as in

17       public?

18                 THE WITNESS:  Ever since the

19       declarant has taken over the board, in control

20       of the board, most of the activities of the

21       board are held in executive session where

22       there are no notes, no copies, no information,

23       and nobody is present with the board.  And one

24       of the things that we as a community ought to

25       have a right is to hear the discussions of the
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 1       board, pro and con, listen to the arguments,

 2       and vote on whether or not we think they ought

 3       to do something or not do something.  It

 4       should not -- the only thing that should be

 5       done in executive session in my opinion and in

 6       the opinion of most residents in the community

 7       are if it has to do with a legal situation

 8       where people are named and you are trying to

 9       be private or if it is a personnel matter

10       where you are dealing with personnel that are

11       members of the support staff, management team

12       of the community.  Other than that, everything

13       ought to be in the open, ought to be in front

14       of the community.

15                 MS. DAVIS:  Your Honor, can I

16       continue?

17                 THE COURT:  No.  Let me finish

18       reading.

19                 MS. DAVIS:  Sure.

20                 (Brief pause.)

21                 THE COURT:  All right.  I see this

22       as minutes from the 1st, not the 5th.

23                 MS. DAVIS:  We don't have the 5th.

24                 THE COURT:  Okay.  I wrote that down

25       wrong.

Page 75
 1                 Okay.  Go ahead.

 2 BY MS. DAVIS:

 3       Q.        Was there an email sent out on

 4 April 11th of this year?

 5       A.        Yes.

 6       Q.        And what was that?

 7       A.        Michael Ayres sent out an email to

 8 the community where he was touting his investments

 9 in the community and why he should remain as

10 declarant.  And in that, on page 3, he cited that

11 his total investments in our community are $100,000

12 that he paid to the RBCAI over seven years, plus

13 $25,000 that he paid for new signage for our

14 community, and $50,000 for updating the front

15 entrance.  So by his own words, his total investment

16 in the community is $175,000 over seven years.  And

17 yet we've got almost 600 homes worth $800 million.

18 So you got a $175,000 investment driving

19 $800 million in home fees.

20                 And he also touts in this that he

21 has spent $1.75 million on the club.  I don't

22 disagree.  The club is his investment.  He owns the

23 club and he owns the golf course just like we own

24 our houses.  That's nothing more than maintenance

25 costs over seven years.  So I don't consider the
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 1 $1.75 million an investment in the community.  It's

 2 an investment in his business.  And then he goes on

 3 to state that he has spent over $1 million on

 4 frivolous and vindictive lawsuits.

 5       Q.        Is that his wording?

 6       A.        That's all of his wording.  And

 7 every one of the lawsuits that have been brought are

 8 because he violated his partnership agreement with

 9 Rarity Bay Partners.  They didn't -- they didn't

10 start the lawsuit; he did, by starting the action.

11 Or they are the results of the three voting lawsuits

12 that have been run against the RBCAI where he has

13 voted lots he did not own in one election.  That was

14 the 2019 election.  In another election with a legal

15 justification written by Kevin Stevens, Kevin said

16 that he had a right to vote 373 lots that were owned

17 by Rarity Bay Partners and that he should get five

18 votes for each of those 373 lots, which would have

19 given him 1865 votes.  And with those, he could have

20 outvoted everybody in the community, which is what

21 he had been doing all along anyway.

22                 And the last thing on that is Kevin

23 also wrote that he was going to -- that he

24 recommended allowing one vote each on the 373 lots.

25 That's a total of six votes on 373 lots that were
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 1 owned by Rarity Bay Partners.  So that was a second

 2 manipulated election.

 3       Q.        Okay.  So is the idea that was

 4 advanced in argument earlier that somehow it's been

 5 peace and harmony ever since the Sixth Amendment and

 6 the LLC came along -- you disagree with that,

 7 correct?

 8       A.        That's a total joke.

 9       Q.        Okay.  Did you get this email as an

10 association member?

11       A.        Yes, ma'am.  The whole community got

12 that.

13                 MS. DAVIS:  Okay.  We'll introduce

14       this as the next exhibit, email dated Monday,

15       April 11, 2022, to the community.

16                 (Exhibit 8, 4/11/2022 Email to

17                 Rarity Bay Residents, received into

18                 evidence.)

19 BY MS. DAVIS:

20       Q.        Do you contend that you're still on

21 the board?

22       A.        I believe I should be, yes, ma'am.

23       Q.        Okay.

24       A.        Because I believe he violated state

25 law.

Page 78
 1       Q.        All right.  And would you like to be

 2 back on the board and be placed on the board until

 3 at least the trial of this case?

 4       A.        Yes, ma'am.

 5       Q.        And why do you think that that's

 6 important that you not just get back on the board in

 7 a year or so when this case is tried but it be done

 8 now?  What is the reasoning for that?

 9       A.        Because there are multiple lawsuits

10 that are going to be heard by the judge,

11 Judge Bryant, in November about the status of our

12 community.  There are then another set of lawsuits

13 that are going to be heard by Judge Bryant in

14 January of 2023 about our community and RBCAI.  And

15 the residents of our community need to have

16 representation on the board.

17       Q.        Do you believe they have that now?

18       A.        No, ma'am.

19       Q.        Are you concerned what will happen

20 if the election -- if the community-minded members

21 are elected by the membership?

22       A.        Well, if community-minded members

23 are elected by the membership, I would almost bet

24 that Michael Ayres will then choose to throw them

25 off the board just like he did Crystal and I, and he
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 1 will keep doing that until he gets people on the

 2 board that are going to see things his way.

 3       Q.        Were you ever told why you were

 4 removed by LLC and Ayres from the board?

 5       A.        No.

 6       Q.        Okay.

 7       A.        I was asked on multiple occasions.

 8       Q.        Tell the judge by whom.

 9       A.        I was asked by myself at the

10 March 5th meeting.  I was asked by Bob Mundle.  He

11 called out Michael Ayres in front of the group and

12 asked Michael Ayres to explain why he removed us

13 from the board.  All Michael Ayres had to say is

14 "Everybody knows why," and turned around and walked

15 to the back of the room.

16       Q.        Is it your goal to stir trouble or

17 to cause disconsent in the community?

18       A.        No, ma'am.  My goal is to represent

19 the community.  And one of the things that I believe

20 the community should be doing is posting on its

21 website copies of all of the legal documents.  I

22 fought for that from the very beginning.  And so far

23 that has not been done.  Only a limited number of

24 lawsuits.  For example, Crystal Pate's lawsuit is

25 not posted on the board, only mine.  And neither are
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 1 the responses from Michael Ayres to me.  They are

 2 not posted on the lawsuit -- on the website.  The

 3 voting lawsuits are not posted on the website.  None

 4 of the three are posted.  The county -- the lawsuit

 5 between Bald Eagle Properties, Salem Pointe, and

 6 Rarity Bay Partners in Knox County is not posted on

 7 the lawsuit.

 8       Q.        On the website?

 9       A.        On the website.

10       Q.        Okay.  I believe we may have -- I

11 asked you if you recognized, see if we misspoke

12 about the date of that second board meeting.  I

13 think I had said March 5th.  Was I incorrect?

14       A.        No.  The second meeting -- it might

15 have been March 24th, but I'm not sure of that.

16       Q.        Okay.

17       A.        (Inaudible.)

18                 THE COURT:  Please don't just mumble

19       and read it, because your court reporter is

20       going crazy trying to figure out what to type

21       down.

22                 THE WITNESS:  Sorry.

23                 MS. DAVIS:  Your Honor, can I take

24       my jacket off?  I'm hot.

25                 THE COURT:  Sure.
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 1                 MS. DAVIS:  Thank you.

 2                 THE WITNESS:  That's correct, the

 3       date must have been the 21st.

 4 BY MS. DAVIS:

 5       Q.        Okay.  So is that then what we

 6 talked about occurred, then, what happened at that

 7 meeting?

 8       A.        That's correct.

 9       Q.        Was that the first board meeting

10 after the meeting on March 1st where you were told

11 you were removed?

12       A.        I think so.  Yes, ma'am.

13       Q.        Is this an email to the members

14 about what purportedly happened at that meeting?

15       A.        That was the main thing that was

16 sent out to the entire community.

17       Q.        Including you?

18       A.        Yes.

19                 MS. DAVIS:  I would like to

20       introduce that as the next exhibit.  Nine.

21                 (Exhibit 9, 3/24/2022 Email to

22                 Crystal Pate, received into

23                 evidence.)

24 BY MS. DAVIS:

25       Q.        So what are you asking the Court to

Page 82
 1 do here today?

 2       A.        I would ask the Court to cancel the

 3 August 1st election because Crystal Pate and I

 4 myself should be put back on the board.  We were

 5 duly elected by the community.  I would ask that

 6 Michael Ayres be sanctioned from voting lots he

 7 doesn't own in the future.  That's been adjudged.

 8 The judge has said that on multiple rulings.  I

 9 would ask that Jamie and I be reinstated to the

10 club, because what occurs in the community has

11 nothing to do with the club and, conversely, what

12 happens at the club has nothing to do with the

13 community.

14       Q.        Those are not a related entity?

15       A.        No.  He's tried to make them related

16 entities, but they're not.  They're his businesses.

17 And if he doesn't want to reinstate me to the club,

18 that's fine.  If he will give me my $5,000 back and

19 cancel our agreement, I will not walk in the club at

20 all.

21       Q.        Do you believe that the removal of

22 you and Crystal Pate was in the best interest of the

23 association or in the best interest of LLC?

24       A.        It was definitely in the best

25 interest of Michael Ayres.  That's the only person.
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 1 That's why he sent the same notice to everybody that

 2 was on the self-governance, telling them that they

 3 were no longer members of the club.  They had been

 4 suspended.  If you disagreed with him, that's

 5 retaliatory action.

 6       Q.        Okay.

 7       A.        And it's also intimidation because

 8 it's designed to intimidate the rest of the

 9 community to think, oh, gosh, I might get suspended

10 from the club as well.

11       Q.        Have you also received letters from

12 the LLC threatening you with a defamation lawsuit

13 for talking about this situation in the community?

14       A.        I received a letter from their

15 attorney telling me that I had to save all of my

16 emails, text messages, and electronic communication

17 pending further legal action against me for damages,

18 yes.

19       Q.        Did it say related to what?

20       A.        No, didn't give me a reason.  Didn't

21 tell me what happens, but that I would do it.

22                 MS. DAVIS:  Pass the witness, Your

23       Honor.

24                 THE COURT:  Cross?

25

Page 84
 1                   CROSS-EXAMINATION

 2 BY MR. HALE:

 3       Q.        Mr. Frisbey?

 4       A.        Good afternoon.

 5                 THE COURT:  And pull the microphone

 6       down just a little bit more.  Thank you.

 7 BY MR. HALE:

 8       Q.        One thing you said just a moment ago

 9 was that you were not told why you were removed from

10 the board.

11       A.        That's correct.

12       Q.        Is it not a fact that during the

13 course of the board meeting after Michael Ayres told

14 you and Crystal that you were removed from the

15 board, that it was because you were divisive in

16 creating discord in the community and the community

17 had to move on and the only way it was going to move

18 on is if the divisiveness stopped?

19       A.        No, I do not remember that.

20       Q.        But you didn't remember it?

21       A.        I got a recording I can bring in to

22 the Court and play it for you.  I don't think it was

23 said.

24       Q.        Well, but you're not swearing under

25 oath it was not said to you?
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 1       A.        I said, "I don't think it was said."

 2       Q.        The letter that you initially got is

 3 the notebook -- is there a notebook there in front

 4 of you?

 5       A.        (Indicating.)

 6       Q.        Yeah, open that up there if you

 7 would, sir.

 8                 MR. HALE:  May I approach, Your

 9       Honor?

10                 THE WITNESS:  What page?

11 BY MR. HALE:

12       Q.        Mr. Frisbey, I think what I'm

13 looking for is the very first notice letter that

14 Mr. Ayres sent.  And I believe it would be...

15       A.        I got three tabs.  One, two, and

16 three.

17       Q.        Three is your exhibits to your

18 complaint.  Let me flip down there just a minute.

19       A.        So turn to Tab 3.

20       Q.        Look at Tab 3, turn down to

21 Exhibit D.

22       A.        B?

23       Q.        D as in dog.

24       A.        Okay.

25                 THE COURT:  Do you know what it is?
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 1       It's hard to find.

 2                 MR. HALE:  It's the --

 3                 THE WITNESS:  D, I got it.

 4                 MR. HALE:  It's the February 22

 5       notice letter.

 6                 THE COURT:  Is that before or after

 7       the --

 8                 THE WITNESS:  That was the day

 9       before the election, Your Honor.

10                 THE COURT:  Hang on a second.  Is

11       that before or after the bylaws?  The bylaws

12       look like they are B.

13                 MR. HALE:  It would be after that.

14       It would be D.  There should be tabs in there.

15                 THE COURT:  Just a second.  Give me

16       a chance to catch up to you.

17                 MS. DAVIS:  What's the date of the

18       emails?

19                 THE WITNESS:  Exhibit B.

20                 MS. DAVIS:  Got it.

21 BY MR. HALE:

22       Q.        Now, this letter would have been

23 sent to the existing board members before the

24 election in which you were elected; is that correct?

25       A.        Yes.  It went to what I call the old
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 1 board.

 2       Q.        And he wouldn't have known to send

 3 it to you because you hadn't been elected yet,

 4 correct?

 5       A.        Correct.

 6       Q.        Then if you flip to the next page,

 7 Exhibit E, if I'm understanding you correctly,

 8 Exhibit E is the notice letter that you were sent on

 9 February 24 notifying you of the meeting on March 1

10 and the possibility that there being directors

11 removed at that meeting, correct?

12       A.        Correct.  It was sent to all four of

13 the people that were elected at the community

14 election on the 23rd.

15       Q.        Now, turn back, if you would, in

16 those papers --

17                 THE COURT:  Let's just be clear.

18       These are also already made exhibits.  But I

19       want to keep the record clear of what --

20                 MR. HALE:  They are.

21                 THE COURT:  -- they are.

22                 MS. DAVIS:  I'm not sure that I put

23       D into evidence because he didn't recognize

24       that it was sent to him.  I asked him that.

25                 THE COURT:  Yes.  But E --
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 1                 MS. DAVIS:  E is, yes.

 2                 THE COURT:  -- is the same thing.

 3                 MR. HALE:  As Exhibit 6.

 4                 THE COURT:  Yes, Exhibit 6.

 5                 All right.  Go ahead.

 6 BY MR. HALE:

 7       Q.        Now, if you would, sir, please go to

 8 the part of -- I guess it would be -- it would be

 9 after the exhibits.  If I can approach, I can show

10 you exactly where it is.

11       A.        Please do, because I'm lost.

12       Q.        I don't think it's been introduced

13 yet.  It would be -- it would be Exhibit 2 to our

14 response to your petition.  It's dated February 25.

15 You recognize that email?

16       A.        This was an email written by

17 Crystal -- or written to Crystal Pate.  I don't know

18 Mr. White.

19                 THE COURT:  Which document are we

20       looking at now?

21                 THE WITNESS:  It's got my name on

22       it.  It says to Michael Frisbey, Curtis

23       Crawford, Bob Mundle, Steve Wholford, Chad

24       Story --

25                 THE COURT:  Okay.  Stop.  Which
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 1       document are we looking at, Mr. Hale?

 2                 MR. HALE:  Let's do it this way.

 3                 THE COURT:  You've given me this

 4       notebook.  If you can just tell me which

 5       document it is in here.  Is it one of the ones

 6       provided?

 7                 MR. HALE:  Yes, it is.

 8                 THE COURT:  Do you know which one it

 9       is?

10                 MR. HALE:  It's Exhibit 2 to our

11       response.

12                 THE COURT:  Okay.

13                 MR. HALE:  In the numbered 3.

14                 THE COURT:  Marked with A's and B's.

15                 MR. HALE:  Mine are marked -- the

16       responses are marked with numbers.  The

17       actual -- yeah, it would be right there.

18                 THE COURT:  All right.  Exhibit 2.

19                 MR. HALE:  Yes, ma'am.

20                 THE COURT:  All right.

21                 MR. HALE:  So that's been marked as

22       Exhibit 10.

23                 (Exhibit 10, 2/25/2022 Email from

24                 Salem Pointe, received into

25                 evidence.)
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 1                 THE COURT:  I don't need it.

 2                 MS. DAVIS:  Can I see it?

 3 BY MR. HALE:

 4       Q.        My question to you is, as you look

 5 at Exhibit 2 -- it's an email addressed to you.  And

 6 my question is, did you -- have you seen that email,

 7 and did you get that email, or do you not remember

 8 it?

 9       A.        I don't know Patrick White.  So I

10 don't know why I would have gotten -- I mean, my

11 name is on it.  I'm not disputing that it's an

12 email.

13                 THE COURT:  Is this your correct

14       email address?

15                 THE WITNESS:  Yeah, it's my correct

16       email, but it says here, Judge, "Critical

17       questions that demand answers Mr. White."  I

18       don't know a Mr. White, nor do I know --

19 BY MR. HALE:

20       Q.        I'm not asking you about the

21 content.  All I'm asking you about, Mr. Frisbey, is

22 did you get this email?

23       A.        I don't remember.  I may have.

24       Q.        Well, maybe it will refresh your

25 memory if you look down at Item No. 2, where it
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 1 says -- No. 2.

 2       A.        "Are you Patrick White named in the

 3 attached regarding Judge Bryant's court?"

 4       Q.        I'm asking you the -- start with

 5 "the plan."

 6       A.        "The plan," okay.

 7                 THE COURT:  Wait.  Now you lost me

 8       on that one, "the plan."

 9                 MR. HALE:  It's about three lines

10       below Item 2, "the plan."

11                 THE COURT:  Okay.

12 BY MR. HALE:

13       Q.        If you'll read that.

14       A.        (Reading:)

15               "The plan:  All board members will be

16               consulted on March 1st at 11:00 a.m.

17               as to their desire to continue serving

18               on the board, and how honest the

19               answers are to these questions will be

20               a determining factor."  Okay.

21       Q.        Read on.

22       A.        (Reading:)

23               "If past performance is indicative of

24               future results, then I do not have

25               high hopes specifically for
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 1               Mr. Frisbey or Ms. Pate.  No more

 2               deceit will be tolerated in a

 3               leadership position on the board.

 4               There are too many good people's

 5               expectations and livelihoods at stake

 6               for myopic self-serving agendas to

 7               survive any further."

 8       Q.        Does reading that refresh your

 9 memory that you got that?

10       A.        No.

11       Q.        Are you denying that you got it?

12       A.        I'm saying I don't remember getting

13 it because I don't know Mr. White.

14       Q.        Well, your name is in there, isn't

15 it?

16       A.        I'm not disputing it.  I said if he

17 sent it to me, I probably got it, but I don't

18 remember it.

19       Q.        The meeting that followed up that

20 February 25th email and the earlier ones we talked

21 about, the March 1 meeting, was an organizational

22 meeting of your board, where the new board members

23 and the old board members were to go.  Is that

24 correct?

25       A.        Correct.
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 1                 Announced at the annual meeting.

 2       Q.        Had you ever been to one of the

 3 organizational meetings before of the board?

 4       A.        I don't think so.

 5       Q.        So you don't know how they normally

 6 had conducted those meetings?

 7       A.        Yes, I do know, because I was told

 8 by some of the previous board members what occurred

 9 at them.

10       Q.        So you were told by somebody.

11 That's called hearsay.

12       A.        Yes.

13       Q.        You can't talk about that.

14       A.        Right.

15       Q.        But the question is, you didn't

16 witness any of those meetings in the past, did you?

17       A.        No.  But our charter says what the

18 purpose of the organizational meeting is supposed to

19 be.

20       Q.        My question is, did you ever attend

21 one?

22       A.        I don't think so.  I don't remember.

23       Q.        You attended this one, though.

24       A.        Yes.  I was on the board.

25       Q.        And do you remember who presided at
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 1 that meeting?

 2       A.        We elected officers, and Chuck

 3 Porter was elected president, and he presided at the

 4 meetings.

 5       Q.        Were any of the outgoing board

 6 members there?

 7       A.        Some were in the audience.

 8                 THE COURT:  I'm sorry.  I couldn't

 9       understand what you just said.

10                 THE WITNESS:  Some were in the

11       audience.

12 BY MR. HALE:

13       Q.        And my question to you is about that

14 meeting.  Did you understand that historically that

15 meeting had been a meeting between the new and the

16 old board members where they transitioned the work

17 of the old board members to new board members and

18 that it was generally never an open meeting?

19       A.        Yes and no.  Yes, I am aware that

20 that's what the organizational meeting is, and no,

21 because our charter and bylaws all say we're

22 supposed to have open meetings.  And that obviously

23 should have been an open meeting and was announced

24 at the annual meeting, so therefore, it was assumed

25 to be an open meeting.
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 1       Q.        Assumed by you?

 2       A.        I think assumed by anybody in the

 3 community.

 4       Q.        Did -- did you --

 5       A.        A lot of people attended.

 6       Q.        Did you send out emails to people in

 7 the community telling them about this organizational

 8 meeting and encouraging them to come?

 9       A.        I may have.  I don't remember.

10       Q.        If I'm understanding your answers

11 correctly, your position would be that only as it

12 relates to litigation should a board of directors of

13 a non-for profit -- they should never have any kind

14 of closed meetings where they talk about delicate

15 things possibly or where they're not making

16 decisions; they're just transitioning the work?

17       A.        Like I said, my opinion, my opinion

18 is that in a community in a nonprofit organization,

19 where you've got 600 families with hundreds of

20 thousand dollars' worth of homes, those board

21 members are supposed to be elected by the community,

22 not appointed.  And as such, unless it is of a legal

23 nature and therefore bound by a confidentiality

24 agreement or it is something dealing with personnel,

25 it should be open.  All of our meetings should be
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 1 open to the community.  That's the people they

 2 represent.  If the meetings aren't open, how are the

 3 residents going to know whether the board members

 4 are voting the way they want them to vote?  That's

 5 common sense.

 6       Q.        Well, this is an organizational

 7 meeting, and I think you have already agreed with me

 8 this organizational meeting historically was a

 9 closed meeting.

10       A.        No, sir.  I don't remember that.  I

11 mean, our charter and bylaws say all of our meetings

12 are open.

13       Q.        But you just admitted to me a minute

14 ago that historically these organizational meetings

15 had been only between the board members coming and

16 going and transitioning work.

17       A.        No.  I said that yes, I was aware

18 that they were organizational meetings where the two

19 boards got together.  I never said that they were

20 closed meetings.

21       Q.        Well, the record did --

22       A.        Let's read the record back.  If I

23 did, I misspoke.  I apologize.  I'll correct it now.

24       Q.        But the point is that you didn't --

25 you don't -- let's assume for a minute that the
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 1 board had an organizational meeting that time of

 2 year where they transitioned work from old board to

 3 new board.  And they thought that was the best way

 4 to handle that.  You disagree with that; is that

 5 right?

 6       A.        If it's just in a business meeting,

 7 where they're electing their officers and deciding

 8 who is going to be on what committee, should be an

 9 open meeting.

10       Q.        I'm saying, you are telling me you

11 disagree with having that meeting as a closed

12 meeting even if that's been the history of Rarity

13 Bay?

14       A.        Yes, I would disagree with that.

15       Q.        Okay.

16       A.        Because it represents a community

17 meeting.

18       Q.        So you're not too interested in how

19 things have been done in the past that have worked

20 well for Rarity Bay, correct?

21       A.        They haven't worked well for Rarity

22 Bay, or we wouldn't be involved in all the lawsuits

23 that we're involved in, and there wouldn't be over

24 almost 600 people that signed a petition on

25 self-governance if everybody thought things were
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 1 going well.

 2       Q.        Well, let's talk about the lawsuits,

 3 then.  You want to talk about those.  The original

 4 lawsuit that was filed --

 5       A.        What's the original lawsuit?  Catch

 6 me up.

 7       Q.        You know all about it.

 8                 MS. DAVIS:  There are a lot of

 9       lawsuits.  Can you identify which one you're

10       asking him about?

11                 MR. HALE:  I will.

12                 MS. DAVIS:  Okay.

13 BY MR. HALE:

14       Q.        Do you know what started all of

15 this?  Do you have any idea?

16                 MS. DAVIS:  Objection.  I have no

17       idea.

18                 THE COURT:  I'm not sure what you

19       mean "this," so would you please be more

20       specific.

21                 MR. HALE:  Well, these lawsuits that

22       we're talking about.

23                 THE COURT:  Which lawsuits?

24                 THE WITNESS:  Which lawsuit?

25
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 1 BY MR. HALE:

 2       Q.        The original one.

 3       A.        Tell me what the original lawsuit

 4 was about, and I'll try to answer your question.

 5       Q.        It has to do with the declarant

 6 rights and how the LLC came to have those declarant

 7 rights.  Does that help you?

 8       A.        So it was the lawsuit -- I'm just

 9 asking you a question.  So was it the lawsuit filed

10 by Rarity Bay Partners saying they should have had

11 the -- or at least shared the declarant rights with

12 Michael Ayres?  Is that what you're referring to

13 with the original lawsuit?

14       Q.        Exactly.

15       A.        Yes, I'm aware of that lawsuit.

16       Q.        So do you have any idea what the

17 Court has ruled with respect to who bought the

18 declarant rights?

19       A.        Yes, I do.

20       Q.        In 2015?

21       A.        Yes, I do.

22       Q.        What has the Court ruled on that?

23       A.        The Court ruled that Michael Ayres

24 acquired the development right -- or the declarant

25 rights.
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 1       Q.        Do you have any reason to disagree

 2 with that?

 3       A.        That's what the Court ruled.

 4       Q.        Is there any reason that in some of

 5 your articles involving the Rarity Bay Times, as you

 6 call it, that you suggest that Michael Ayres or the

 7 LLC received the declarant rights from the holdings

 8 partnership?

 9       A.        That was a part of the arguments

10 that was made by Rarity Bay Partners is that the

11 declarant rights were supposed to be shared, and the

12 Court ruled against them.  So the Court ruled

13 against them.  Mike Ayers is the declarant and has

14 the declarant right.

15       Q.        If that's the case, why would you

16 put in your Rarity Bay News -- why wouldn't you just

17 explain what actually happened rather than what the

18 arguments of Rarity Bay Partners were about it, that

19 they failed to --

20                 MS. DAVIS:  Objection.  Irrelevance,

21       Your Honor.

22                 THE WITNESS:  Show me what you're

23       reading.  I have no idea what you're reading.

24                 THE COURT:  Mr. Frisbey, when

25       somebody says the words "I object" --
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 1                 THE WITNESS:  Oh, I'm sorry.  I

 2       didn't hear it.

 3                 THE COURT:  And I'm going to ask

 4       them to say it loudly.  Then that means

 5       everyone stops talking until I hear from the

 6       person that's objecting.

 7                 THE WITNESS:  I'm sorry.  I didn't

 8       hear it.

 9                 THE COURT:  Objection?

10                 MS. DAVIS:  Objection as to

11       relevance of what was in a newsletter.

12                 THE COURT:  Relevance, Mr. Hale?

13                 MR. HALE:  The relevance is there

14       are lots of communications in which

15       Mr. Frisbey has sent out in the neighborhood

16       that are not accurate, but they are sent to

17       put the LLC in the worst possible light.  One

18       of them suggests that somehow Mr. Ayres,

19       through the LLC, did not originally acquire

20       the declarant rights from the receiver.

21       Somehow --

22                 THE COURT:  Tell me the relevance of

23       all of that.

24                 MR. HALE:  It has to do with why

25       Mr. Ayres eliminated this position from the
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 1       board.  Because it was spreading information

 2       that was very complicated and he didn't know

 3       what he was spreading.  I guess that's the way

 4       I would say that.

 5                 THE COURT:  So you're arguing that

 6       it goes to for cause.

 7                 MR. HALE:  No.  I agree there

 8       doesn't have to be cause.  But there seems to

 9       be a need to show what the facts are that are

10       going on out there, because we hadn't had any

11       ability to have a trial and we hadn't had the

12       ability to --

13                 THE COURT:  Whoa, whoa, whoa.  Don't

14       tell me you haven't had the ability to have a

15       trial.  I've been the one trying to make this

16       thing try for years.  You can have an ability

17       to have a trial any six months that are out

18       there.  So because you all haven't gotten it

19       ready or whatever's happened, COVID,

20       everything else that's been an excuse.  I

21       don't want the public to think I haven't been

22       able to give you a trial date, because I have.

23                 MR. HALE:  And I didn't intend to

24       suggest that you -- it had to do with you.

25       You didn't withdraw from the case and cause a
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 1       90 day --

 2                 THE COURT:  No, sir.  I didn't

 3       create COVID.  I didn't create any of these

 4       problems.  And you all have got trial dates.

 5                 So the question is, do we need to go

 6       into all of this when it's her burden to prove

 7       that he has been kicked off the board, and

 8       because of that there's a basis for her to get

 9       an injunction?

10                 MR. HALE:  Our position is he could

11       be put off for cause or without cause.

12                 THE COURT:  All right, then the line

13       of questions you're asking him are irrelevant

14       about what he wrote in a newsletter.

15                 MR. HALE:  That's the ruling?

16                 THE COURT:  Yes.

17 BY MR. HALE:

18       Q.        Mr. Frisbey, what is the --

19 testified that you were also a member of the RBHOO.

20       A.        RBHOO, homeowners association?

21       Q.        What is that?  Why would you have

22 something within the homeowners that already exists?

23       A.        Because it serves a completely

24 different purpose than the RBCAI.  The RBCAI handles

25 the payments and they take in all of the income that
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 1 arrives in the community from the assessments, and

 2 they pay out the bills for maintaining the

 3 infrastructure and things that are needed around the

 4 community.  There was not a lot of involvement by

 5 the community when the declarant came in on things

 6 that the community were interested in.  RBHOO -- and

 7 I may be incorrect when I say this, but there are

 8 members of RBHOO here that can correct me if I say

 9 it wrong.  RBHOO was started to represent the

10 interest of the community, to do surveys, to do --

11 share things of interest in the community, to do

12 things that the board was not doing.  And I was a

13 member of RBHOO for two terms.

14       Q.        Okay.

15       A.        Example being RBHOO right now just

16 had a meeting where they tried to educate the

17 community on all of the governing documents because

18 they are so confusing.  So there were several

19 presentations done going through all of the

20 governing documents, going all the way back when

21 Tellico Lake was created.

22       Q.        Okay.  This is not the

23 self-governance group, is it?

24       A.        No.

25       Q.        That's a totally different group?
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 1       A.        Totally different group.

 2       Q.        And are you a part of that group?

 3       A.        Yes.

 4       Q.        And --

 5                 (Brief interruption.)

 6                 THE COURT:  You lose it on two, not

 7       one.  I'm talking to the phone that just went

 8       off back there again.

 9                 Mr. Hale, why do they only go off

10       when you're talking?

11                 MS. CAFFEY-KNIGHT:  I thought I had

12       it off.  I'm sorry.  It's off.

13                 MR. HALE:  I'm a magnet.

14                 MS. CAFFEY-KNIGHT:  I apologize,

15       Counsel.

16                 THE COURT:  Go ahead, Mr. Hale.

17 BY MR. HALE:

18       Q.        I forgot where I was now.

19       A.        You were asking if I was a member of

20 self-governance.

21       Q.        And you said, yes, you were.

22       A.        I am.

23       Q.        And --

24                 THE COURT:  What committee is that

25       from?  Is that part of HOO or CAI?
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 1                 THE WITNESS:  No, ma'am.  It's an

 2       organization that simply started as a group of

 3       residents who were very unhappy over the way

 4       the community was being handled and over the

 5       dictatorial position that the declarant had

 6       taken on the multitude of issues and felt like

 7       that we needed to become sufficiently

 8       governing because you've got -- as you know,

 9       you've got LLC on one side wanting to be the

10       declarant, and you've got Rarity Bay

11       Properties on the other side wanting to be the

12       declarant, and they are mutually opposing

13       positions on that.  And there's a lot of

14       conversation, and it's just that because I've

15       seen no proof one way or the other, but

16       there's a lot of conversations that Rarity Bay

17       Partners becomes the declarant, that they are

18       going to be bringing in cheap, inexpensive

19       homes into the community.  And the LLC's

20       position is, oh, I've got to remain the

21       declarant because I'm protecting you from all

22       of the lawsuits that Rarity Bay Properties

23       will hold against you as they try to gain

24       control of the design review board.  And if

25       the community can get rid of the declarant
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 1       rights from both parties, it then takes a

 2       67 percent vote of the entire community to

 3       change any of the guidelines in the building,

 4       and therefore, the community is protected from

 5       LLC, RBP, XYZ, or anybody else that might

 6       acquire the declarant rights down the road.

 7       It's the best alternative to protecting the

 8       community.

 9 BY MR. HALE:

10       Q.        You now understand that the

11 declarant rights were purchased by the LLC in the

12 first instance when you received them, correct?

13       A.        Right.  I do.  I saw the assessment

14 of the declarant rights, and I think they were

15 purchased for a dollar.

16       Q.        Where did you see that?

17       A.        It was in the receivership papers

18 where the assessment was done -- an appraisal was

19 done as a part of the court-ordered receivership.

20       Q.        And your testimony here today is

21 that you think they bought those rights for a

22 dollar?

23       A.        I'm simply saying that the appraisal

24 that was done at the time that the thing was bought

25 out of receivership lists those, list the value of
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 1 the declarant rights at one dollar.

 2       Q.        Are you testifying on the basis of

 3 something you had seen with your own eyes?

 4       A.        Yes, I am.

 5       Q.        Or testifying about something

 6 somebody told you?

 7       A.        No.  I have physically seen it.

 8 It's highlighted in red on the page that I have got

 9 at home.

10       Q.        If Michael Ayres paid a lot more

11 money than that, you wouldn't know that, would you?

12       A.        I would not know that.

13       Q.        Let me ask you, if you had bought a

14 golf course, country club, all the assets related to

15 it, if you had done that, and you had bought the

16 declarant rights to go with them, and you were going

17 to make a place for your family to earn a living,

18 would it not bother you that people were not the

19 least bit concerned about taking away part of what

20 you had bought?

21                 MS. DAVIS:  Objection, Your Honor.

22                 THE COURT:  The basis?

23                 MS. DAVIS:  Relevance of what he

24       thinks about that situation.

25                 THE COURT:  Mr. Hale?
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 1                 MR. HALE:  Well, this witness has --

 2       in Exhibit No. 1 to our response has made it

 3       clear his whole role in life is to do away

 4       with Michael Ayres and the declarant rights,

 5       and I'm just trying to figure out if he really

 6       thinks that's fair under the circumstances

 7       that Michael Ayres bought those rights.

 8                 THE COURT:  I think for today's

 9       purposes that's not relevant, and you can

10       certainly explore that during the deposition.

11                 MR. HALE:  Okay.

12 BY MR. HALE:

13       Q.        Did you submit some questions about

14 the design review board to the LLC?

15       A.        Yes, I did.  Four questions.

16       Q.        If I'm remembering correctly, J.R.

17 Young, the club manager, wrote you back and answered

18 those questions.  Do you remember that?

19       A.        I wrote the original email to the

20 board, not to J.R.  J.R. is not a member of the

21 board.  So J.R.'s email was an opinion.  I was

22 asking specifically our city board members the

23 status of those questions.

24       Q.        You understand that the board of the

25 association has very little, if anything, to do with
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 1 the design review board, correct?

 2       A.        I understand that's how it is

 3 currently managed.  But Resolutions 14 and 28

 4 clearly give the RBCAI the authority to administer

 5 and control and manage the design review board, and

 6 the RBCAI's insurance indemnifies the design review

 7 board and the people on it because it's a part of

 8 the community.  And the fact that it indemnifies

 9 them says that we ought to have the ability to get

10 insight into how the DRB is managed.  And a real

11 world example of that is, all of the moneys --

12 anytime somebody builds a new house in Rarity Bay,

13 they have to pay on average $13,000 upfront in

14 deposits, and they'll get most of that money back

15 when they were issued a COC for their house.  That

16 money is not paid to the CAI.  That money is paid to

17 a private separate company called Premier Resort

18 Management.  Now, I have been in business for a long

19 time and I own my own business, and that scares the

20 hell out of me.

21                 THE COURT:  Let's not use profanity

22       in court.

23                 THE WITNESS:  I'm sorry.  That

24       scares me because if anything happens and

25       Premier Resort Management for any reason goes
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 1       out of business, those 70 homeowners that paid

 2       their deposit to Premier Resort Management, a

 3       part of the CAI, is going to come looking to

 4       the CAI to get paid back their deposit.  And

 5       that scares me, because that potentially is a

 6       huge liability for the community.  And good

 7       fiduciary responsibility says, number one,

 8       that money should go into an escrow account.

 9 BY MR. HALE:

10       Q.        And how do you know it's not in

11 escrow?

12       A.        I don't.  I'm saying.

13       Q.        Well, I figured you didn't.

14       A.        No, I don't.  But the CAI ought to

15 be able to see the total amount of money that's in

16 that escrow account.  They ought to be able to have

17 a listing of who paid what in the way of a deposit

18 so that they know what is expected to be paid back.

19 Just basic financial fiduciary visibility.  And I

20 sent the four questions to the board specifically

21 asking about those questions.

22       Q.        And what started all of this is I

23 asked if you heard back from J.R. Young in response

24 to that?

25       A.        I did.
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 1       Q.        You hadn't said yes or no.

 2       A.        I think I did.

 3       Q.        My question to you is, did you put

 4 what he responded in the Rarity Bay News?

 5       A.        No, because --

 6                 MS. DAVIS:  Objection to relevance,

 7       Your Honor.

 8                 THE COURT:  Relevance, Mr. Hale?

 9                 MR. HALE:  Still trying to

10       demonstrate a couple of things, that we have a

11       divisive situation that is -- warrants some

12       work on the part of my client.

13                 THE WITNESS:  We have a divisive

14       situation --

15                 THE COURT:  I --

16 BY MR. HALE:

17       Q.        Just wait.

18                 THE COURT:  The question really to

19       me is mostly a legal question, is should this

20       Court put Mr. Frisbey back on the board or say

21       that he was improperly removed from the board

22       under the standard right today of -- I guess

23       it's immediate and irreparable harm for an

24       injunction.  So you're going into for cause

25       again, which we all have agreed is not the
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 1       issue.

 2                 MR. HALE:  Okay.

 3 BY MR. HALE:

 4       Q.        Do you know, Mr. Frisbey, who the --

 5 are you acquainted with the people that are now on

 6 the board?

 7       A.        Yes.

 8       Q.        I was interested in your answer

 9 where you said they came up with a compromise, and

10 there was one board member picked three people, and

11 the other board member picked three people, so there

12 would be even between -- what was the two camps you

13 called it?

14       A.        Between those that support the

15 declarant and those that support self-governance in

16 the community.

17       Q.        So you don't have faith in this

18 group going forward that they can manage the affairs

19 of the board without you?

20       A.        If you have six people and all of

21 the votes end in a 3-3 tie, nothing gets done.  You

22 need a majority one way or the other.

23       Q.        Have we had any indication that that

24 has been the case?

25       A.        Yes.
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 1       Q.        We have?

 2       A.        Yes.

 3       Q.        There has been a vote on the board

 4 since those three people were added to each side.

 5 You're telling me there has been a vote and there

 6 has been ties.

 7       A.        The vice president even made a

 8 comment.  Chad Story made a comment that he was

 9 tired of having a tie on all of the topics that the

10 board was doing, and we needed the election to

11 resolve it.

12       Q.        You think you would be able to

13 bring -- if you were put back on there, you would be

14 able to bring about consensus, or would you be one

15 of the self-governance people?

16       A.        I'm going to represent the

17 community.

18       Q.        I'm going to ask you to -- based on

19 your own personal first-hand knowledge, what do you

20 think that the declarant has done that is harmful to

21 the community that you think should be eliminated?

22       A.        Okay.  He has --

23                 MS. DAVIS:  Objection to relevance.

24                 THE COURT:  Relevance today?

25                 MR. HALE:  I'll withdraw the
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 1       question.

 2                 THE COURT:  All right.

 3 BY MR. HALE:

 4       Q.        Have you attended board meetings of

 5 the association board?  I think you said you bought

 6 your property there in 2014.

 7       A.        Correct.

 8       Q.        Did you attend the board meetings

 9 prior to being elected to the board?

10       A.        Yes.

11       Q.        All of the time, part of the time,

12 or --

13       A.        I try to attend most of them.

14 Because I think it's important as a member of the

15 community that you are involved in the community and

16 know what's going on.

17       Q.        Okay.

18       A.        It's our money.

19                 MR. HALE:  Okay.  I don't think I

20       have anything further.

21                 THE COURT:  Okay.

22                 Anything else from the community

23       association?

24                 MR. STEVENS:  Very briefly, Your

25       Honor.
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 1                   CROSS-EXAMINATION

 2 BY MR. STEVENS:

 3       Q.        Obviously, this lawsuit pertains to

 4 certain declarant rights regarding the right of the

 5 declarant to remove members of the board, correct?

 6       A.        Correct.

 7       Q.        Okay.  Aside from declarant rights,

 8 there also is a lawsuit that pertains to voting

 9 allocation, counting of votes, who gets what votes

10 in election, correct?

11       A.        Correct.

12       Q.        Now, aside from those issues, which

13 the Court will rule on from a legal perspective

14 ultimately -- you understand that?

15       A.        Uh-huh.

16       Q.        Yes?

17                 Can you point to any specific vote

18 or decision of the board of directors in the seven

19 years that you were in Rarity Bay that was wrong,

20 improper, or violated its fiduciary responsibility?

21       A.        Yes.  I think by simply allowing

22 Michael Ayres to vote lots he did not own is

23 damaging to the community.

24       Q.        That goes right back to what I

25 talked about in the lawsuits that the Court is going
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 1 to resolve who gets what votes.  So I asked you to

 2 exclude that.  I want to talk about a vote where

 3 they spent money, they allocated money, they changed

 4 the common area, they changed the sewers.

 5       A.        Yes.

 6       Q.        Can you point to a specific vote or

 7 decision of the board in the seven years you've been

 8 in the community that was wrong --

 9       A.        Yes.

10       Q.        -- because you didn't include any in

11 your complaint?

12       A.        Yes.

13       Q.        So if you didn't allege it in your

14 complaint, what can you point to today?

15       A.        Specifically, the legal action where

16 the RBCAI filed an action against Rarity Bay

17 Partners for their assessments.

18       Q.        Again, that's getting back to a

19 legal decision the Court is going to make.  I want

20 to talk about something that is factually wrong or

21 improper or outside of their authority.

22       A.        The board voted to do that action.

23       Q.        I understand you disagree with that.

24       A.        Well, the board voted to do that

25 action when they knew full well, according to the
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 1 Sixth Amendment, by their own wording, Michael Ayres

 2 is -- excuse me, Rarity Bay Partners is exempt from

 3 paying assessments from May of -- or March of 2015

 4 until March or May of 2025.

 5       Q.        I'm not arguing any of the legal

 6 issues that this Court is going to decide.  I'm

 7 asking you about a specific decision that you can

 8 point to where they put in new street signs, where

 9 they changed the parameters of a common area, or

10 they put a new entrance in.  What have they done in

11 the ordinary course of business in the seven years

12 that you have been there that you can point to that

13 this board, current board, or past board did wrong

14 or illegally outside of the issues this Court is

15 going to decide?

16       A.        I'm trying to answer your question

17 if you will give me a chance.  The community is

18 going to spend, has spent, and is about to spend

19 more money, hundreds of thousand dollars in legal

20 fees defending this situation.  Their decision --

21                 MR. STEVENS:  Your Honor, with

22       respect, he's not answering.

23                 THE COURT:  He's telling you -- he's

24       answering what he thinks was inappropriate.

25
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 1 BY MR. STEVENS:

 2       Q.        So the bottom line is, other than

 3 lawsuits, which you disagree with, your own

 4 position, you didn't allege a specific instance of

 5 board misconduct, correct?

 6       A.        Misconduct?

 7                 MS. DAVIS:  Objection.  It isn't

 8       about board misconduct.

 9                 MR. STEVENS:  Well, it's very

10       relevant --

11                 MS. DAVIS:  You don't have to sue

12       the board because they think they did

13       something wrong.

14                 MR. STEVENS:  It's very relevant to

15       the point that he's alleging some irreparable

16       injury may occur in the next few months before

17       an election.

18                 THE COURT:  You can ask him about

19       that, but not about anything that's in the

20       past when he's not even been on the board.

21 BY MR. STEVENS:

22       Q.        So what irreparable injury did you

23 expect the board will cause -- the current board,

24 without you sitting on it, will cause between now

25 and the time this judge rules at trial?

Page 120
 1       A.        Two things could occur.  Number one,

 2 they could decide to vote for a pavilion, which has

 3 been wanted by the declarant for two years.  They

 4 already spent money on a design for it, and yet that

 5 has never come up for a vote by the entire

 6 community.  The community -- if they are going to

 7 spend -- my position, if they're going to spend more

 8 than $100,000 on any amenity, new or old, unless

 9 it's maintenance, that should come before a vote of

10 the entire community.  And if the entire community

11 votes 51 percent, yes, that they want it, done deal.

12 But if they don't, you don't spend the money.

13                 They did that when they put in the

14 walkways.  The walkways are great except for the

15 fact that it was done based on a very small number

16 of people in the community wanting it.  It never

17 went out to the entire community for a vote.

18       Q.        So the only way that the community

19 can avoid that risk -- the six members of the board,

20 the only way they can avoid that risk is to have you

21 back there to stop it?  Is that it?

22       A.        I didn't say that.  I didn't say

23 that.

24                 MR. STEVENS:  That's all I have,

25       Your Honor.
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 1                 MS. DAVIS:  I think he had two.  He

 2       didn't have a chance to complete it.  He said

 3       he had two and was only allowed to talk about

 4       one.

 5                 THE COURT:  You can go ahead and ask

 6       him on redirect.

 7                 REDIRECT EXAMINATION

 8 BY MS. DAVIS:

 9       Q.        Mr. Frisbey, what was the second

10 thing that you were going to talk about as far as

11 what would happen if you're not put back on the

12 board?

13       A.        The pavilion is one.  I think that

14 they will try to shove that through.

15                 The second thing that I am very

16 concerned about is they may try to put it on golf

17 course property or property owned by the declarant,

18 and we will have another situation just like we do

19 with the community service agreement, where the

20 board voted to put a maintenance shed on property

21 that was not owned by them.  It was owned by the

22 declarant.  And so he's got an annual rent off of

23 that building.  If the community is going to spend

24 its money on a maintenance shed or on a pavilion or

25 anything else, it needs to be on property that is

Page 122
 1 owned by the community.  We don't need to be

 2 building annuities for anybody.

 3       Q.        Do you think that the voters who

 4 voted for you have any role in it than you being

 5 back on the board or being recognized as still being

 6 on the board?

 7       A.        Absolutely.

 8       Q.        How is that?

 9       A.        I think they voted for me because of

10 the positions that I've taken on things, like

11 wanting to pass a resolution that says the board

12 must have 51 percent vote of the community before

13 they spend more than $100,000 on any new assessment.

14       Q.        Are you unique in that position?

15       A.        Yes, ma'am.

16       Q.        So any of the people who would be

17 otherwise elected wouldn't represent that point of

18 view necessarily?

19       A.        I don't know the answer to that.  I

20 was the only one at the board meeting on the Meet

21 The Candidates night that supported it.

22       Q.        Okay.

23       A.        Another position that I took was

24 that Resolutions 14 and 28 give us the ability to

25 have some level of control over the DRB.  I think

Page 123
 1 that the CAI should require if -- number one, I

 2 think that the deposit should go to CAI and not a

 3 third party, an independent private party that could

 4 go belly up at any point in time.

 5       Q.        So that's an issue that you would --

 6       A.        Absolutely.

 7       Q.        -- have in the next year?

 8       A.        Yes.  Absolutely.

 9       Q.        Okay.  Is there also concern that

10 anyone who has similar viewpoints to you would be

11 similarly removed by the declarant or purportedly

12 removed by the declarant?

13       A.        Absolutely.

14                 MS. DAVIS:  Nothing further.

15                 THE COURT:  All right.  Recross?

16                  RECROSS-EXAMINATION

17 BY MR. HALE:

18       Q.        Are you aware of any plan to build

19 the pavilion anytime in the foreseeable future?

20       A.        I have no idea.  I don't know.  They

21 got plans being drawn up.  They spent $5,000 of the

22 community's money drawing up plans for a pavilion.

23       Q.        So you don't know if it's going to

24 be built.  Do you know if there's any talk about it

25 being on the golf course property, or is that just
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 1 speculation on your part?

 2       A.        There was talk about it.  But my

 3 point is not just whether or not -- my point is any

 4 amenity that the community builds should be on

 5 community property and any new amenity that the

 6 community builds should be voted on and approved

 7 only if 51 percent of the residents want it.

 8       Q.        So if you can lease property for

 9 less than you can buy it to build a pavilion, you're

10 better off, wouldn't you say?

11                 I mean, you don't know whether or

12 not leasing from the country club would be a good

13 deal or a bad deal.  It might be a good deal, right?

14       A.        Just as a general principle, I don't

15 believe that you build anything on leased property

16 if you plan to own it.

17                 MR. HALE:  Nothing further.

18                  RECROSS-EXAMINATION

19 BY MR. STEVENS:

20       Q.        Just to follow up on specifically

21 what I asked.  You said that the board voted to

22 spend $5,000 to design a potential pavilion; is that

23 correct?

24       A.        I think it was $5,000.

25       Q.        Have you seen that design?
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 1       A.        No, I have not.

 2       Q.        Has the board voted to build a

 3 pavilion?

 4       A.        Not to my knowledge.  Of course, I

 5 don't know what happens in executive session.

 6       Q.        Have you seen anything on an agenda

 7 relative to building a pavilion?

 8       A.        Yeah.  It's been asked at several

 9 board meetings what's the status of it.

10       Q.        Aside from allocating $5,000 to

11 review a potential design, there's no -- to your

12 knowledge, no vote scheduled or no imminent vote

13 scheduled relative to building a pavilion, is there?

14       A.        To my knowledge, no.

15                 MR. STEVENS:  Thank you.

16                 MS. DAVIS:  Nothing further, Your

17       Honor, for this witness.

18                 THE COURT:  All right.  You may step

19       down.

20                 MS. DAVIS:  Can we take a short

21       bathroom break?

22                 THE COURT:  Sure, let me know when

23       you're ready.

24                 (Whereupon, a recess took place from

25                 3:00 p.m. until 3:10 p.m.)
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 1                 THE COURT:  Okay.

 2                 MS. DAVIS:  Call Rick Hoban.

 3                 THE COURT:  Give me a second.  I've

 4       lost one of my sheets.  Here it is.

 5                 All right.  Go ahead.

 6                   RICHARD E. HOBAN,

 7     having been duly sworn, testified as follows:

 8                  DIRECT EXAMINATION

 9 BY MS. DAVIS:

10       Q.        Please state your name.

11       A.        Richard Edward Hoban.

12       Q.        And what's your --

13                 THE COURT:  Spell your last name,

14       please.

15       A.        H-O-B-A-N.  I live at 681 Sandpiper

16 Drive, Vonore, Tennessee 37885.

17       Q.        Is that in the Rarity Bay community?

18       A.        Yes, ma'am.

19       Q.        How long have you lived there?

20       A.        Since January of 2013.

21       Q.        Do you live there with anybody else?

22       A.        My significant other.

23       Q.        Okay.  And have you had any roles in

24 the community association at Rarity Bay?

25       A.        I have not.

Page 127
 1       Q.        Do you have any role in what's been

 2 called RBHOO?

 3       A.        I'm the president of RBHOO, and last

 4 year I was vice president of RBHOO, one of the

 5 largest organizations outside of the CAI of Rarity

 6 Bay that provides committee structure as well as

 7 provides activities and such to the community,

 8 provides information out to the community,

 9 et cetera.

10       Q.        Has Mike Frisbey been a member of

11 RBHOO at the time that you've been on the board?

12       A.        Mike Frisbey was in there for just a

13 little bit of time, yes, a couple of months.

14       Q.        And then have you taken it upon

15 yourself to do a lot of study and research about the

16 community association of Rarity Bay?

17       A.        I have.

18       Q.        Have you attended over time a number

19 of different meetings?

20       A.        I have.

21       Q.        All right.  What has your experience

22 been with the organizational board meetings over

23 time?

24       A.        So from 2004 to 2014, the

25 organizational meetings have been open to everybody.
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 1 All of them have been documented.  Regular business

 2 conduct, whatever you want to call it, has been

 3 going on at those board meetings.  It started in

 4 2015, when Michael Ayres took over the community

 5 organizational board meetings, no minutes have been

 6 taken or anything.  In the back of the CAC are

 7 minute books that document all the minutes that have

 8 happened within Rarity Bay.  Each one of those from

 9 2004 to 2014 are in six-inch binders with very

10 detailed minutes taken from 2015 to 2021.

11                 THE COURT:  Hold on a second.  Of

12       all meetings or just the organizational?

13                 THE WITNESS:  All meetings.

14                 From 2015 to 2021, those binders are

15       kept in the front of the CAC in about a

16       one-inch binder with about a third full.  Very

17       little information provided in any of the

18       minutes of what happened in the board.  Most

19       stuff has been done in executive session.

20 BY MS. DAVIS:

21       Q.        Did you go to the organizational

22 meeting this year?

23       A.        I did.

24       Q.        And tell the Court what you observed

25 as far as what happened with Mike Frisbey.
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 1       A.        At that organizational meeting,

 2 which like Mike said was announced at the annual

 3 meeting.  The first part of the meeting, elected

 4 officers.

 5       Q.        Is that normal?

 6       A.        That's normal, yeah.  The second

 7 part of the meeting they went through, and Chuck,

 8 who was elected president, gave Mike the opportunity

 9 to talk, and Mike asked each individual board

10 member --

11       Q.        Michael?

12       A.        Michael.  I'm sorry.  The LLC,

13 Michael Ayres, asked each individual board member if

14 they had received the email that he sent.  And as

15 they went through talking about that, a couple of

16 them objected.  Crystal objected.  Steve Wholford

17 objected, said he didn't have time to look at it, I

18 believe.  And Mike Frisbey objected.

19       Q.        Was Mike Frisbey asked about whether

20 or not he would abide by the organizational

21 documents?

22       A.        I believe he was.

23       Q.        All right.  What did he answer?

24       A.        He answered in the affirmative.

25       Q.        And what happened as far as what was
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 1 done next by the LLC?

 2       A.        The LLC then decided that he was

 3 going to remove Crystal and remove Mike.  There was

 4 some discussion around the board.  Somebody made a

 5 motion to keep them on the board.  That motion

 6 passed.  Then also made a motion I believe to seek

 7 outside counsel, outside of Kevin Stevens, because

 8 they thought Kevin had a conflict of interest

 9 because he did work for Michael as well as the

10 board, and that motion passed.

11       Q.        Did that happen?  Did they get

12 independent counsel?

13       A.        My understanding is they did.

14       Q.        They did?

15       A.        Well, one board member did, yes.

16       Q.        Did the board get --

17       A.        The board did not from what I

18 understand.

19       Q.        All right.  And what about the board

20 vote to not recognize the removal of Crystal Pate?

21       A.        That happened, yes.

22       Q.        Okay.  Did that subsequently get

23 overturned?

24       A.        My understanding, from what I've

25 read, is --
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 1                 MR. HALE:  I object, Your Honor.  I

 2       try not to object, but this seems to be going

 3       outside of his knowledge.  He doesn't seem to

 4       tell us how he knows these things.

 5                 THE COURT:  Sustained.

 6                 MS. DAVIS:  Very well.

 7 BY MS. DAVIS:

 8       Q.        Was there any discussion at the

 9 organizational meeting -- which was on March 1st of

10 this year?

11       A.        Yes.

12       Q.        All right.  Any discussion by

13 Michael Ayres for the LLC as to why Ms. Pate and

14 Mr. Frisbey were being removed?

15       A.        Not to my knowledge.

16       Q.        What is RBHOO's position about

17 governance by the members versus continuing control?

18                 MR. HALE:  Objection.  Relevance.

19                 THE COURT:  Relevance.

20                 MS. DAVIS:  Just establishing, Your

21       Honor, that this is not just Mike Frisbey out

22       there acting on his own; that there are a lot

23       of people who support his positions in trying

24       to challenge the declarant; and that there are

25       a large number of these people in the
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 1       community and their voice is not being heard.

 2                 THE COURT:  I sustain at this point.

 3                 MS. DAVIS:  Okay.

 4 BY MS. DAVIS:

 5       Q.        Do you, as a member of the community

 6 association, have concerns if Mike Frisbey is not

 7 put back on the board?

 8       A.        I do.

 9       Q.        What is that?

10       A.        There's a few of them.  A couple of

11 them have to do with Resolutions 14 and

12 Resolution 28.  Resolution 28, we talked about a

13 little bit earlier, requires the CAC to hold the

14 deposits for construction.  Right now, as Mike said

15 earlier, those deposits are held by Premier Resort

16 Management, a separate company that is not under any

17 kind of control of the CAC or the CAI.

18       Q.        Why do you think that the board

19 without Mike Frisbey would allow that to continue?

20       A.        Because it was brought up earlier,

21 last year, that they tried to do votes to rescind

22 Resolution 14 and Resolution 28.  And that vote was

23 not to occur because it was going to have to be done

24 by email, and Crystal Pate objected.

25       Q.        All right.  So that was the first
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 1 concern.  What's another concern?

 2       A.        The second concern is Resolution 14,

 3 which was duly signed by the declarant, gave control

 4 of the DRB to the RBCAI board.

 5       Q.        And is that happening?

 6       A.        That has not happened.

 7       Q.        Is that something that Mike you

 8 think would look out for?

 9       A.        I think Mike would look out for it.

10 I think when --

11                 THE COURT:  Okay, let's go back.

12       For the record, this is not alphabet soup.

13       Resolution 14 means what?

14                 THE WITNESS:  Resolution 14 -- so

15       Resolution 14 was passed in 2012, signed by

16       the then-declarant Sterling Owen, who

17       basically gave control of the DRB.

18                 THE COURT:  The design review board.

19                 THE WITNESS:  To the RBCAI board and

20       allowed them to name the members to that

21       board.  It was signed by the declarant.  It

22       was duly recorded as Resolution 14.

23                 At that same time, if the judge

24       remembers, the board was controlled by the

25       declarant.  The declarant appointed members to
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 1       the board, which you ruled earlier, a year

 2       ago, that all board members had to be voted

 3       in.

 4                 Resolution 28 was approved in 2015,

 5       which created an escrow account under the CAI

 6       to hold construction deposits.

 7 BY MS. DAVIS:

 8       Q.        And what is the concern with that?

 9       A.        The concern for that is in the

10 charter of the organization, it indemnifies the DRB,

11 all DRB members.  It indemnifies somebody has to

12 have some control over it.  Also, in the bylaws, it

13 says that the association is charged with overseeing

14 of the DRB.

15       Q.        Is that happening now?

16       A.        That is not happening now.  There is

17 no view into the DRB at all from the CAI.  And with

18 all of the construction that's going on, it's

19 anticipated that there could be upwards of five

20 hundred to three-quarters of a million dollars in

21 construction deposits that's being held by a company

22 that the association has no view into.  And

23 therefore, if something were to happen, the CAI

24 would be responsible for those deposits.

25       Q.        And has any member of the current
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 1 board been concerned similarly with that issue,

 2 bringing it up?

 3       A.        I don't know that answer.

 4       Q.        Okay.  Why do you think that Mike

 5 Frisbey is particularly situated to address that

 6 issue on the board?

 7       A.        I think the board with Mike on it

 8 would challenge other members of the board to see

 9 those things through and challenge our lawyer.  I

10 think our lawyer for the CAI has not -- has not done

11 a good job.  Sorry.  I mean, with the 2019 election,

12 the 2020, the 2022, some of the things that have

13 gone on have not been best served for our community

14 in my opinion.  So I think Mike and other members of

15 the board believe that as well.  That's why during

16 the March 1st organizational meeting we voted, first

17 of all, to remove Kevin as our lawyer and to seek

18 outside counsel to see if it was legitimate to

19 remove two board members.

20                 MR. HALE:  Your Honor, I don't think

21       he's on the board.  I don't know if he knows

22       what happened exactly.  But I'm objecting on

23       the basis that he hasn't established a

24       foundation of where he knows these things

25       from.
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 1                 MS. DAVIS:  He was at the meeting.

 2       He testified he went to the meeting.

 3                 THE COURT:  Just ask the client.

 4       Ask him -- ask the witness the question.

 5 BY MS. DAVIS:

 6       Q.        Were you at the meeting when that

 7 occurred?

 8       A.        I was at the meeting, yes.

 9                 THE COURT:  Okay.

10 BY MS. DAVIS:

11       Q.        All right.  And you said you have

12 attended a number of association meetings over the

13 past --

14       A.        Oh, yes.  Yeah.

15       Q.        -- what, eight or nine years?

16       A.        Yes.

17       Q.        Okay.  Have you seen a pattern of

18 what happens to board members who disagree with

19 Michael Ayres and the LLC?

20       A.        I have not seen that up until this

21 point because I don't believe anybody has disagreed

22 with the LLC up to this point.

23       Q.        Did you observe that happening,

24 however, dealing with Crystal Pate and Mike Frisbey?

25       A.        I have.
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 1       Q.        Okay.  What was that?  Why did they

 2 get kicked off the board, that you saw, at that

 3 meeting?

 4       A.        There was no reason why they were

 5 kicked off at that meeting.  One meeting I was at, I

 6 don't remember which one it was, Mike had said that

 7 Crystal continued to disagree with the board on some

 8 issues and did not sign the minutes of the board

 9 meetings.

10       Q.        Okay.  But Mike hadn't had a chance

11 to serve yet?

12       A.        Correct.

13       Q.        Other than a day; is that right?

14       A.        Correct.

15       Q.        All right.  Was what -- did you find

16 objectionable any material being disseminated to the

17 community?

18       A.        I did not.  Mike provided ample

19 documentation on everything he said.

20                 THE COURT:  When you say "Mike,"

21       would you use Mr. Frisbey?  Because I don't

22       want anybody to confuse Mike Frisbey and Mike

23       Ayres.

24                 THE WITNESS:  Right.

25                 THE COURT:  Okay.
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 1                 THE WITNESS:  Mr. Frisbey would

 2       state something, and then he would put a

 3       snippet in of what was actually from the court

 4       documents themselves to back up whatever

 5       argument he was trying to make.

 6 BY MS. DAVIS:

 7       Q.        Are there any other concerns you

 8 have about community issues that would occur between

 9 now and when we have a trial when you would like to

10 have Mike Frisbey on the board, or have we covered

11 those?

12       A.        We covered the two main ones.  I

13 think some of the other ones -- yeah, that's fine.

14 That's primarily it.  My thing is, basically follow

15 the governing documents.  I know they're hard to

16 follow, but just follow them.

17       Q.        Where they are consistent with law?

18       A.        Correct.

19                 MS. DAVIS:  Pass the witness.

20                 THE COURT:  Cross?

21                 MR. HALE:  No questions.

22                 THE COURT:  Anything else?

23                 MR. STEVENS:  Just very briefly.

24                   CROSS-EXAMINATION

25
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 1 BY MR. STEVENS:

 2       Q.        Mr. Hoban, have you ever had a

 3 dispute with the association board of directors of

 4 the design review board?

 5       A.        Absolutely.

 6       Q.        Have you ever threatened to sue the

 7 association design review board, board of directors?

 8       A.        Absolutely.

 9       Q.        Did you retain counsel to write a

10 demand letter threatening to sue them?

11       A.        I wouldn't call it a "demand

12 letter," but yes.

13       Q.        Who was your counsel?

14       A.        Heather.

15                 THE COURT:  I don't know who Heather

16       is.

17 BY MR. STEVENS:

18       Q.        Ms. Anderson.

19       A.        Ms. Anderson.

20       Q.        And wasn't the dispute that you had

21 with the board of directors and design review board

22 related to approving a pool slide that came off your

23 dock?

24       A.        No.

25       Q.        What was the dispute?
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 1       A.        The dispute was on my dock to begin

 2 with, Kevin.  The dispute --

 3                 THE COURT:  It's "Mr. Stevens."

 4                 THE WITNESS:  Sorry.  So that was

 5       the original dispute was on the dock itself,

 6       not going through the dock that was approved

 7       by TVA.

 8 BY MR. STEVENS:

 9       Q.        I don't want to belabor the point.

10       A.        That's fine.

11       Q.        But you have threatened to sue the

12 board, the design review board based upon your dock,

13 correct?

14       A.        Correct, over the illegal actions of

15 the declarant and the board.

16                 MR. STEVENS:  That's all.  Thank

17       you.

18                 THE COURT:  Anything else?

19                 MS. DAVIS:  Not from this witness,

20       Your Honor.

21                 THE COURT:  You may step down.

22                 MS. DAVIS:  Michael Ayres as an

23       adverse witness.

24                   MICHAEL D. AYRES,

25     having been duly sworn, testified as follows:
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 1                  DIRECT EXAMINATION

 2 BY MS. DAVIS:

 3       Q.        Your name is Michael Ayres; is that

 4 right?

 5       A.        Michael David Ayres.

 6                 THE COURT:  Mr. Ayres, scoot up to

 7       the microphone, please.

 8                 THE WITNESS:  Michael David Ayres.

 9       I have an uncle named Mike and a cousin named

10       Michael, and we're all confused in

11       East Tennessee.  David, please.

12 BY MS. DAVIS:

13       Q.        You go by David?

14       A.        Michael David.

15       Q.        Michael David.  Okay.  All right.

16                 Mr. Ayres, what position do you hold

17 in relation to any entity at Rarity Bay?

18       A.        In relation to any entity?

19       Q.        Yeah, like Salem Pointe.

20       A.        Salem Pointe Capital, LLC?

21       Q.        Yes.  What's your relationship?

22       A.        The managing member and the majority

23 stakeholder.

24       Q.        Are there other entities involved,

25 for example, with the country club?

Page 142
 1       A.        Salem Pointe Capital, LLC is the

 2 flagship entity that also owns and does a d/b/a as

 3 Rarity Bay Country Club.

 4       Q.        Are those separate organizations or

 5 the same?

 6       A.        They're the same.

 7       Q.        Do you now or have you ever held any

 8 positions with the community association?

 9       A.        I have.

10       Q.        What did you do for the community

11 association as far as being on the board committee's

12 offices?

13       A.        I was on it for about six years.

14 And I was vice president I think the whole time.

15 And the infrastructure committee, the marketing

16 committee.  I was on the -- well, there was a couple

17 more I can't think of right now.

18       Q.        Were you ever elected by the members

19 to serve on the board?

20       A.        Technically, yes.  When the first

21 ballot came out, there was only enough people to run

22 the board that there was available for the

23 positions.

24       Q.        What year was that?

25       A.        I think it was 2017.
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 1       Q.        Okay.  So you're saying --

 2       A.        2016.

 3       Q.        You got that kind of by default, is

 4 that right?  There was nobody else running?

 5       A.        By design, I think by the nominating

 6 committee at the time.

 7                 THE STENOGRAPHER:  I'm sorry, can

 8       you turn this way?

 9                 THE COURT:  He said, "By design from

10       the nominating committee at the time."

11                 THE WITNESS:  And forgive me if

12       I'm -- I can't turn my neck to the right.

13                 THE COURT:  Okay.  You don't have to

14       look at her.  You should look at me.  I'm the

15       one that's deciding all of this.

16 BY MS. DAVIS:

17       Q.        Very good.  All right.

18                 You most recently ran for the board,

19 as I understand it, in February of 2022, correct?

20       A.        That's correct.

21       Q.        And you did not win.

22       A.        Thankfully.

23       Q.        All right.  Did you, at the meeting

24 on March 1 of this year, purport to remove Mike

25 Frisbey and Crystal Pate from the board of directors
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 1 after they had been elected by the members?

 2       A.        They were removed on March 1st,

 3 correct.

 4       Q.        Why?

 5       A.        There is a lot of evidence that were

 6 submitted as exhibits in our response that would be

 7 a long time to read through, but I can do that.

 8                 THE COURT:  I'm sorry, I couldn't

 9       understand you.

10                 THE WITNESS:  The exhibits that were

11       submitted as a part of our response are quite

12       lengthy.  And I can read through them if you

13       would like.

14                 THE COURT:  No, I don't need you to

15       read to me.  But she asked you why you did it,

16       and I think she's entitled to an answer

17       without saying, "Read 150 pages of documents."

18                 THE WITNESS:  Sure.

19                 The short answer is since perhaps

20       March of 2021, there -- maybe April, there

21       have been a series of emails that have come

22       out from Mr. Frisbey to the community

23       detailing what he purports are his information

24       about myself, my family, my businesses that

25       weren't true.  And there's also been a
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 1       concerted effort with Ms. Frisbey and Ms. Pate

 2       to enact the battle plan of the hostile

 3       takeover Partners is trying to put on the

 4       community.

 5 BY MS. DAVIS:

 6       Q.        Were the members aware of the

 7 positions on those issues when the election happened

 8 in February of 2022 when they were elected and you

 9 were not?

10       A.        I do not understand that question.

11       Q.        Okay.  Was the membership aware that

12 Ms. Pate and Mr. Frisbey intended to have a battle

13 plan, as you called it, to challenge the declarant

14 rights?

15       A.        I think several were.  There's an

16 email in particular where Mr. Frisbey is talking to

17 some people in this room saying I just got off the

18 phone with Crystal; then he goes into Michael is

19 about bankrupt, and we need to -- the judge is going

20 to overturn his declarant rights in January of 2022.

21 We need to put together a group and try to get the

22 country club.  He's about done.  Several things that

23 are inaccurate and causing damage to reputation and

24 business.  And we actually have people moving out of

25 the community based on the stuff that's going on.
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 1 Specifically, Mr. Frisbey and Ms. Pate trying to

 2 gaslight everybody.

 3       Q.        All right.  But the members were

 4 aware of these communications that you're

 5 complaining about, and they voted Ms. Pate and

 6 Mr. Frisbey into office and did not vote you into

 7 office, correct, in February of 2022?

 8       A.        Well, ironically the --

 9       Q.        Just answer my question.

10       A.        Well, I don't know if they were --

11 when you say members that voted, my mind goes to the

12 votes that got them over the top, which were 360

13 votes of the Partners, who don't pay any dues on

14 anything and have exemptions.

15       Q.        Well, they got a lot more votes than

16 just the Partners votes, did they not?

17       A.        If you subtract 360 votes from some

18 of the winners, like Ms. Pate or Mr. Frisbey, and

19 the community's spoken for Mike, and I had a problem

20 with that.

21       Q.        Well, how many votes did you vote on

22 behalf of different entities and different lots?

23       A.        In 2022?

24       Q.        Yeah.

25       A.        How many were available, 115 or
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 1 something?

 2       Q.        Well, I believe Mr. Frisbey had 631

 3 votes.

 4       A.        How many did I vote or how many

 5 did --

 6       Q.        Yeah, how many did you vote?

 7                 You're saying that Partners voted

 8 some large number of votes.  How many did you vote?

 9       A.        I voted about 115, I think.

10       Q.        Okay.  And you voted for yourself?

11       A.        Yeah.

12       Q.        Okay.  And you still lost even

13 though you had 115?

14       A.        I thought twice about it, but yes.

15       Q.        Okay.  And you think Partners had

16 how many, 360 votes; is that what you said?

17       A.        I believe the record will show that

18 they had what they had.  That's the neighborhood I

19 believe -- that was available at the time.

20       Q.        Okay.  So even if I take that as

21 true and they voted for Mr. Frisbey and he had 631

22 votes, then he independently got approximately 300

23 votes over and above what the Partners voted, right?

24       A.        If that's the math.

25       Q.        Okay.  So why couldn't the members
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 1 not evaluate these issues, like, you know, if they

 2 want to challenge declarant rights, they want to

 3 talk about different things in the community that

 4 are contrary to the declarant, why couldn't the

 5 members not make that decision and instead you make

 6 that decision for them?

 7       A.        It's really not the members

 8 speaking.  There's alter ego stuff going on that --

 9 the partnership really wants to take over Rarity

10 Bay.  They want to build what they want to build,

11 and they don't really care what it does to property

12 values, what it does to the individuals that live

13 there long term.  And I did not think that this is

14 something that I could stand by and let happen.

15       Q.        So the member -- how many individual

16 members are there in Rarity Bay who own homes, who

17 are not you, Salem Pointe Capital, and not Partners,

18 who are individuals who own homes?  Do you know,

19 approximately?

20                 THE COURT:  I'm sorry, will you

21       restate that question?

22 BY MS. DAVIS:

23       Q.        How many people, like houses with

24 people --

25                 THE COURT:  How many houses or how
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 1       many people?

 2 BY MS. DAVIS:

 3       Q.        How many votes.  How many votes are

 4 there that are not Partners and are not LLC?

 5       A.        Probably a thousand.

 6       Q.        Okay.  Did they get a say, then?

 7                 Did the thousand people who bought

 8 an expensive home in Rarity Bay have a say, or are

 9 they just supposed to default to what you thought

10 was fair?

11       A.        Well, according to, I guess you put

12 math, maybe 30 percent.

13       Q.        So do you then take into account at

14 all that the votes of the members that voted in --

15 over and above what Partners voted, voted in the

16 board members Crystal Pate and Mike Frisbey, who you

17 removed?

18       A.        I do not understand the question.

19       Q.        Okay.  Why -- why do you not count

20 the wishes of those members?

21       A.        The ones who have been organized to

22 help enact an agenda for some other organization, I

23 have a problem with that.

24       Q.        The ones who voted for Crystal Pate

25 and Mike Frisbey, knowing what their positions were.
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 1       A.        They did not know fully what their

 2 positions were.  There are people in this room

 3 earlier, I don't know if they're still here, I can't

 4 turn around, that wanted their name off the petition

 5 they signed.  They got represented to the Court that

 6 they were part of the 550, once they realized what

 7 was going on, and that this was not about something

 8 they were pitched.

 9       Q.        All right.  Well --

10       A.        The bill of goods was that, hey,

11 this is going to be something that we want to talk

12 about and do amicably, and then it turned into a

13 hostile takeover situation, which is not good for

14 anybody.

15       Q.        So you have all the emails for the

16 members.  I've seen an email that was introduced

17 into evidence, right?

18       A.        I have all the emails of the

19 members?  I don't know what that means.

20       Q.        Do you have email addresses for the

21 members of the association?

22       A.        Like board members?

23       Q.        No.  Members.  Members.  The

24 association has members who own lots.

25       A.        Yes.

Page 151
 1       Q.        You do.

 2       A.        Yes.

 3       Q.        Okay.  So could you have

 4 disseminated this information to them before the

 5 election about why you think Mr. Frisbey and

 6 Ms. Pate are bad board members?

 7       A.        When you are getting legal advice in

 8 the middle of very intense litigation, you are not

 9 encouraged to tell everything you know all the time.

10       Q.        So you could have done it, but you

11 elected not to for personal reasons?

12       A.        For legal reasons.

13       Q.        All right.  So the reasons that you

14 have purported to remove Ms. Pate and Mr. Frisbey is

15 because they were contrary to the declarant rights?

16       A.        No.

17       Q.        Okay.

18       A.        The divisiveness that they were

19 causing in the community is -- was escalating.

20 Mr. Frisbey started sending out his emails to the

21 general public mid-2021.  The self-governance group

22 started to organize and meet in the community

23 activity center starting maybe June, July of 2021.

24 And along the last year, things were escalating,

25 escalating, escalating, and now it includes people
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 1 getting in each other's faces and disqualifications

 2 and people refusing to come to the club, and some of

 3 the people that believe in the self-governance don't

 4 stop soliciting them for money, don't -- get in your

 5 face, won't leave the guests alone.  I get

 6 approached all the time by the majority of the

 7 community, the other thousand that didn't sign on

 8 with what they're trying to make people buy into,

 9 that they cannot be around them anymore.  And it's

10 causing such divisiveness that people are moving out

11 of the community because of it, and I had to put a

12 stop to it somehow.

13       Q.        So you are not going to allow

14 anybody on the board who doesn't agree with the

15 declarant's positions?

16       A.        Ms. Pate was on the board for an

17 entire year with me.

18       Q.        And then you removed her.

19       A.        When everything escalated into

20 another level of disgusting.

21       Q.        Well, Mr. Frisbey never even got the

22 opportunity to go beyond one day on the board

23 because he had expressed opinions contrary to your

24 declarant right?

25       A.        Mr. Frisbey and Ms. Pate have
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 1 acknowledged a close relationship with each other,

 2 and he has acknowledged that he has gotten this

 3 information straight from her.

 4       Q.        The notice that you gave of the

 5 removal -- I think we have seen some emails.  You

 6 gave an email notice of this organizational meeting

 7 on March 1st that was going to be also a

 8 special-called meeting, right?  And that was in an

 9 email that you sent in February, on the 22nd, to the

10 then board?

11       A.        Correct.

12       Q.        You didn't identify who was going to

13 be removed.

14       A.        In the "To" lines of the email, I

15 thought that was an assumption that everybody knew.

16                 THE COURT:  I'm sorry, you said that

17       so fast, I didn't know what you said.

18                 THE WITNESS:  In sending an email,

19       when you put somebody's name and their address

20       in the "To" line, in my mind that meant that I

21       was sending it to them.

22 BY MS. DAVIS:

23       Q.        Okay.  Well, you didn't just send it

24 to Ms. Frisbey and Ms. Pate, did you?  You sent it

25 to the entire board on the 22nd and then to the new
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 1 board members on the 24th.

 2       A.        Correct.  So everybody was on notice

 3 because there was a lot of confusion and a lot of

 4 chaos regarding the election and people's positions.

 5 ASI really needed to know if people had an agenda

 6 that was going to further divide the community and

 7 further drive people away from it, or were they

 8 going to at least in the minimum acknowledge that

 9 the bylaws and the declarations mean something.

10       Q.        You wanted them to acknowledge the

11 declarant's authority under the Sixth Amendment,

12 correct?

13       A.        I wanted them to acknowledge all of

14 the documents and what they say.

15       Q.        And the declarant's authority under

16 the Sixth Amendment to basically have what you call

17 the "God card"?

18       A.        I have never called it the "God

19 card."  And that's a little bit blasphemous.

20       Q.        Okay.  Do you understand that you

21 have the authority under the Sixth Amendment as

22 Salem Pointe Capital, the declarant, to veto any

23 action of the board?

24       A.        I am aware of that.

25       Q.        Do you claim that you have the right
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 1 to remove any member of the board at your whim with

 2 or without cause?

 3       A.        That's what it says.

 4       Q.        Do you have the ability to amend the

 5 governing documents?

 6       A.        During the development period,

 7 that's a right reserved for the (inaudible) for

 8 purpose.

 9                 (Reporter requests clarification.)

10                 THE WITNESS:  During the development

11       period, that is a right reserved for the

12       declarant to amend unilaterally for any

13       purpose.

14 BY MS. DAVIS:

15       Q.        And when does the development period

16 end?

17       A.        Soon, I hope.

18                 Um, I guess when the place is

19 fully -- I mean, in the documents, it has one

20 definition of the development period.  I can read it

21 to you.

22       Q.        Well, you're the declarant.  So when

23 do you believe the end of your powers as declarant

24 are in this community?

25       A.        When all of the land that is
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 1 available is used for all of the purposes that will

 2 allow anybody in whatever phase of life that they're

 3 in to have a price point product in Rarity Bay where

 4 they wouldn't have to leave their friends or their

 5 family, and we're just not there yet.

 6       Q.        So as long as you own a single lot

 7 in the community, it's your position that you

 8 maintain these powers to control the board, the

 9 decisions of the board, and the declaration?

10       A.        It does not say that.  But it does

11 say private immunity.  And it does not give me a

12 right to control anybody, nor have I.

13       Q.        Well, if somebody who you don't

14 agree with is on the board, you have removed them,

15 right?

16       A.        The two from a few months ago?

17       Q.        Did you also remove a board in 2016?

18       A.        There was a threat to remove them,

19 and we worked out a settlement agreement that

20 circumvented any sort of meeting that would have

21 been an actual removal.

22       Q.        Okay.  Did those folks disagree with

23 the declarant rights' scope that you claimed, the

24 folks in 2016 who you threatened to remove from the

25 board?
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 1       A.        Those folks assured the new

 2 ownership group that they were going to partner up

 3 with Bald Eagle Partners, Bald Eagle Ventures,

 4 whatever name they go by now.  Bald Eagle was a

 5 failed bidder of Rarity Bay.

 6                 THE COURT:  A failed what?

 7                 THE WITNESS:  Bidder.  They bid on

 8       Rarity Bay projects, and they actually --

 9       their bid was behind Salem Pointe Capital's.

10       And they had purchased 102 lots.

11                 THE COURT:  Don't use the words

12       Salem Pointe Capital because I still don't

13       know who you're talking about.

14                 THE WITNESS:  I'm sorry.  LLC.

15                 They were intending to purchase the

16       declarant rights, the country club, golf

17       course, and all of the amenities.  So in a

18       ramp-up to the actual sale from Judge Varlan's

19       court, they said -- and they had some

20       marketing material already produced that they

21       were going to be the next declarant of Rarity

22       Bay, and they were preparing to sell it to --

23       I don't know who.  But they were pretty upset

24       they didn't win the bid.  And so they started

25       this precedent of we're going to challenge
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 1       anything you do as the declarant, and they

 2       enlisted the board at the time to join up with

 3       them, which was very bad for the community

 4       coming out of the three or four or five years

 5       of litigation to jump right back in based on

 6       things that were never to be.  Not even

 7       possible.

 8 BY MS. DAVIS:

 9       Q.        How many lots does the LLC own in

10 Rarity Bay?

11       A.        Currently?

12       Q.        Yes.

13       A.        Approximately 70.

14       Q.        Seventy.  Out of how many?

15       A.        1400 approximately.

16       Q.        Okay.  So what percentage is that?

17 Do you know?

18       A.        Well, you can look at it like that,

19 or you can look at it as the remaining raw land that

20 is available to the declarant to develop over the

21 rest of the development period, and that number

22 could be hundreds, and is likely hundreds.

23       Q.        But currently your lot count is 70

24 out of 1400?

25       A.        Correct.
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 1       Q.        Let's go back to this notice issue.

 2 I think you said earlier you agree that no

 3 individuals were singled out in those emails, as far

 4 as the idea that they were going to be removed at

 5 the March 1, 2022, meeting.

 6       A.        I agreed to what?

 7       Q.        You agreed that you didn't tell in

 8 the emails who was going to be removed.

 9       A.        I believe the February 25 email

10 mentions Ms. Pate and Ms. Frisbey specifically.

11       Q.        Well, would you like to see it?  I

12 think what it says is that you didn't like the way

13 they had been behaving.

14       A.        No, I think I said if past

15 performance is indicative of future results, and I

16 anticipated too that joining together to try and

17 overthrow the community and the wellbeing of it,

18 you're probably not going to stay on the board.

19       Q.        Did you ever put them on particular

20 notice to them that they were going to be removed?

21       A.        Technically, three times.

22       Q.        When are those three times?

23       A.        The emails.

24       Q.        The 22nd, when you don't mention

25 anybody by name.
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 1       A.        Except for the fact that it was sent

 2 to them.

 3       Q.        Well, it was sent to everybody that

 4 was on the board, correct?

 5       A.        Yes, because everybody was in the

 6 same boat.

 7       Q.        So that doesn't narrow it down very

 8 much when you sent it to everybody, does it?

 9       A.        Well, if everybody was removed, then

10 it would have been a very accurate email.

11       Q.        And the 24th email doesn't mention

12 anybody particularly.

13       A.        It is also sent to the newly elected

14 board members, letting them know.

15                 You got to understand, the old board

16 was functional but had the influence of Ms. Pate in

17 every meeting.  And there's others here that can

18 testify as to what that was like.  And then the

19 February 24th email that was sent to the new board,

20 which included Mr. Frisbey and others that were

21 involved in that election, which I had no idea where

22 they were in all of this, because if they were

23 ascribing to the same philosophies of trying to

24 overthrow the community and the declarant against

25 Judge Varlan's order, then I was going to have a
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 1 problem with that, and I needed to talk to them

 2 about it.

 3       Q.        Okay.  And the 25th of February

 4 email, it doesn't particularly single out anyone to

 5 tell them that they're going to be removed at that

 6 meeting, does it?

 7       A.        I would like to read it.

 8       Q.        Okay.  Well, it speaks for itself,

 9 does it not?

10       A.        Not if you think I don't mention

11 anybody.

12       Q.        Okay.  I'll show you what has been

13 marked as Exhibit 10.  And the only place that I see

14 named is here, where it says, "If past performance

15 is indicative of future results, I do not have high

16 hopes specifically for Mr. Frisbey and Ms. Pate."

17 Is that right?

18       A.        Correct.  Trying to be benevolent

19 and diplomatic, I always held out hope that someone

20 is going to turn around and see the light.

21       Q.        What would it have taken for them to

22 turn around and see the light and stay on the board?

23 Would they have had to swear allegiance to the

24 declarant?

25       A.        That's absurd.  I think that they
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 1 would have to say that the bylaws mean something,

 2 and the declarations means something, and the sale

 3 from the federal court means something, and the

 4 Fifth Amendment means something, and the Sixth

 5 Amendment means something, and the Seventh Amendment

 6 means something, of which Ms. Pate and her

 7 organization, Mr. Daniels and all of them had a very

 8 high hand in mandating the Sixth Amendment and

 9 mandating the Seventh Amendment.  So for them to say

10 that it doesn't mean something is ironic at best.

11                 But I would like for them to admit

12 or acknowledge that there was meaning behind the

13 documents.  My understanding in Tennessee is that

14 the deed's a contract, and the covenants,

15 conditions, and restrictions aren't meaningful in

16 that you don't have to live in Rarity Bay if you

17 don't agree with them.  You can go somewhere else.

18 But if you want to live in Rarity Bay, then you

19 probably should let what the meaning and intent

20 behind the covenants and conditions and restrictions

21 play out.

22       Q.        Which means that the declarant gets

23 to make the decisions?

24       A.        And what decisions have I made that

25 are so bad?
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 1       Q.        Let's talk a minute about these

 2 deposits.  Is there a different entity where

 3 security deposits are being held when somebody

 4 requests the DRB to construct a house?

 5       A.        Is there a different entity?

 6       Q.        Yes.

 7       A.        Premier Resort Management, LLC.

 8       Q.        Do you have any role in Premier

 9 Resort Management, LLC?

10       A.        Yes.  I'm majority ownership and

11 president.

12       Q.        And why is that money being held in

13 a separate LLC instead of being held for the

14 association on account?

15       A.        Well, when I set it up, it was

16 because when we walked into Rarity Bay in 2015, all

17 of the opaqueness of the accounting and the legal

18 process, we discovered that there were 96 bank -- 59

19 companies with 96 bank accounts that were commingled

20 from the previous developer's accounting records and

21 databases.  So I did not want to further exacerbate

22 that by holding the deposits in the flagship

23 company, and I wanted to set up something different

24 so it would be separate and apart from the normal

25 business of the country club.
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 1       Q.        Well, it's not the country club;

 2 it's the association, is it not?

 3       A.        Well, Salem Pointe Capital, LLC is

 4 the flagship mediated company.  It's also the

 5 declarant in the community.  All of that didn't need

 6 to be mixed together.

 7       Q.        Well, is the association responsible

 8 for those deposits under the governing documents?

 9       A.        Responsible in what sense?

10       Q.        That if they disappear, that the

11 association has to make it right?

12       A.        Not that I've seen.

13       Q.        Okay.  So you think that if Premier

14 Resort Management, LLC goes belly up and takes

15 people's construction deposits, that those people

16 are just out of luck?

17       A.        I don't think that's how it works.

18 But what's going to make it go belly up?

19       Q.        Are those funds in an escrow

20 account?

21       A.        They're in an account that is held

22 for construction.

23       Q.        Is that an escrow account?

24       A.        I wouldn't call it an escrow

25 account.
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 1       Q.        Where are the deposits?

 2       A.        In Regions Bank, I think.

 3       Q.        But they're not in an escrow

 4 account.  And then the name of a company that you

 5 created, Premier Resort Management --

 6                 MR. HALE:  Objection, Your Honor.

 7       I'm happy to let him go on and answer, but I

 8       don't think this is relevant, Your Honor.

 9                 THE COURT:  Relevance?

10                 MS. DAVIS:  Well, a lot of the

11       discussion about why Mike Frisbey needs to be

12       on the board is because there is this issue

13       about these deposits, and there's concern that

14       they are being held by this entity that has no

15       business holding them, while the association

16       remains legally responsible for them.  That's

17       one of the reasons that --

18                 THE COURT:  Let's get into who's

19       responsible, I think, at that point.

20                 Are they the association's money?

21                 THE WITNESS:  They are the

22       individual lot owners' construction deposits.

23       They're not intended to be any corporate money

24       whatsoever.  And for seven years, anybody

25       that's paid a construction deposit, upon

Page 166
 1       completion of their house, assuming that it

 2       has followed the guidelines of the community,

 3       they get their deposit back.  And there's not

 4       been any issues whatsoever with anybody.

 5 BY MS. DAVIS:

 6       Q.        If they do not comply with the

 7 requirements, who gets the money?

 8       A.        The association and I have -- I

 9 being the LLC -- we have a community services

10 agreement where all funds that are taken out of

11 deposits, they go back to the association.

12       Q.        So it is association money if it's

13 something where the person doesn't do what they're

14 supposed to do as a construction; it wouldn't be

15 you.  Is that right?

16       A.        Technically, it's a fine.  But the

17 fine isn't necessarily the deposit.  It's only if

18 you failed to or refused to pay the fine that we

19 hold the deposit so that there is some recourse.

20       Q.        Okay.  So that's association-related

21 money?

22       A.        Only if somebody does something

23 wrong.

24       Q.        Okay.  Well, under what auspices do

25 you collect that money?  Is it as the architectural

Page 167
 1 review board?

 2       A.        The design review board requests the

 3 money.  When there is a submission or an

 4 application, a deposit is required.  Plus the fees

 5 to pay architects, designers, and employees to do

 6 the work.

 7       Q.        Are you aware that the design review

 8 board was supposed to be under the purview of the

 9 board?

10       A.        Are you referring to Resolution 14?

11       Q.        Yes.

12       A.        Resolution 14 was put into place in

13 the absence of a functioning declarant and

14 developer.  It was allowed to be put in place by

15 Sterling Owen, who was the receiver, because he did

16 not want to make trips out to Rarity Bay, nor did he

17 want to manage the construction, so he let it be set

18 up.  And nowhere in the governing documents of the

19 community are the words "architectural review

20 committee."

21       Q.        Design review board.  Okay.  So the

22 design review board -- is that not a function that

23 should be overseen by the association under the

24 governing documents and Resolution 14?

25       A.        I don't believe it should be.  The

Page 168
 1 time period that the architectural review committee

 2 reviewed houses at Rarity Bay during the

 3 receivership, there was some construction that

 4 probably would have -- would not have gotten

 5 approved had there been a functioning developer and

 6 declarant of Rarity Bay at the time.

 7                 What we found is that when you have

 8 a resident-run design review board and start

 9 architect review committees, it turns into a clique

10 or buddy system.  So if you know who's on it, then

11 you get to manipulate them to get the blue shutters

12 or the red shutters, which is not a very smart way

13 to have neighbors meet each other anymore.

14       Q.        Okay.

15       A.        So the design review board is meant

16 to be an insulation for any consternation of a

17 resistant community.

18       Q.        Does Premier Resort Management, LLC

19 make money?

20       A.        Well, Premier Resort Management, LLC

21 has multiple functions including a contract with the

22 community association that specifically makes money

23 for like leasing the land for the maintenance

24 building, for water usage on the dog park and such

25 other things.  But that contract speaks for itself.
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 1       Q.        All right.  Back to the notice

 2 issue.  We talked about the three notices that we

 3 have into evidence.  Those are the only notices that

 4 you gave out to Crystal Pate and Mike Frisbey that

 5 they would be removed from the board March 1, 2022,

 6 right?

 7       A.        According to the documents, they

 8 were the only notices that were required.

 9       Q.        Okay.  Let me check something.

10                 What you're relying on mentions

11 their name, which is Exhibit 10.  It's some

12 conversation with some Mr. White, I think.  And did

13 Crystal Pate even get a copy of that?  Is she listed

14 in the emails?  It's some conversation about a

15 lawyer's opinion it looks like.

16       A.        Correct.  What I had come to find

17 out is that Mr. Patrick White had been in front of

18 this Court, and I don't know how to put it without

19 being incorrect, but got his hand slapped for fraud

20 and misrepresentation.

21       Q.        My question is, did that email that

22 you're relying on go to Ms. Pate?

23       A.        It did not, intentionally so.

24       Q.        Intentionally so.  So she was

25 supposed to get notice in an email she didn't

Page 170
 1 intentionally have sent to her?

 2       A.        February 22nd was the notice.

 3       Q.        Okay.  So you're not relying on

 4 February 25th as a notice?

 5       A.        That notice is not required.

 6 However, it was used to illustrate to the -- only

 7 the residents of the community.  I left Patrick

 8 White off and I left Crystal Pate off because

 9 neither of them owned any property, and we have not

10 found where Ms. Pate was even -- even blessed by or

11 had a written instrument as required under the

12 bylaws of representation of the partnership.  So we

13 did not -- I did not feel comfortable sending it to

14 her, again, when I knew that she was going to pass

15 it to Mr. White and we know where he stands.

16       Q.        So any board member has to be

17 approved by the declarant, right?

18       A.        That's not correct.

19       Q.        Okay.  So have you not in an email

20 said that whoever is the replacement for --

21       A.        That wasn't your question.

22       Q.        Okay.  Did you say that whoever was

23 the replacement for Mr. Frisbey and Ms. Pate would

24 have to be preapproved by the declarant?

25       A.        I believe it says it in the bylaws.

Page 171
 1       Q.        Okay.  So you were going to

 2 preapprove and handpick their replacements?

 3       A.        If the bylaws allow it, it would be

 4 wise.  Unless Ms. Pate's running again.  Guess where

 5 we're going to end up again?  She's going to cause

 6 chaos again on the board if she gets elected, which

 7 I don't think she will be.  But it only makes sense

 8 if I can remove somebody that if they are a problem,

 9 people ask me to do it, that they don't run again

10 and get right on and we're right back where we left

11 off.

12       Q.        So you get to hand select who is on

13 that board?

14       A.        That is not the case.

15       Q.        Okay.  What is stopping you from

16 hand selecting the members of the board?

17       A.        Because I don't want to run the

18 community.  I want the community to run the

19 community.

20                 I think testimony from others in

21 here will let you know that I'm not trying to

22 control anything.  What I do want to make sure is

23 that we don't go off in darkness, too far to the

24 left, that we don't allow houses to be built that

25 have pink shutters.

Page 172
 1       Q.        Do you agree that you sent out an

 2 email in April of this year listing your total

 3 investments in the community as far as the

 4 association is concerned at $175,000?

 5       A.        If that's what I wrote, then that's

 6 probably what I meant.  Other than the purchase.

 7                 MS. DAVIS:  One moment, please.

 8                 Pass the witness.

 9                 THE COURT:  Cross?

10                 MR. HALE:  Nothing further.

11                 THE COURT:  Anyone else?

12                 Mr. Stevens, any questions?

13                 MR. STEVENS:  No, Your Honor.

14                 THE COURT:  All right.  You may step

15       down.

16                 THE WITNESS:  Thank you, Your Honor.

17                 THE COURT:  Next.

18                 MS. DAVIS:  Given the time, we rest.

19                 THE COURT:  All right.  Defendant.

20                 MR. HALE:  Call Chad Story, please.

21                 THE COURT:  I'm sorry, I couldn't

22       hear you, Mr. Hale.

23                 MR. HALE:  Is he gone?

24                 UNIDENTIFIED SPEAKER:  Chad just

25       stepped outside.  He's on a conference call.
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 1                 MR. HALE:  Let's take him out of

 2       order, then.  Jim Atchley.

 3                     JIM ATCHLEY,

 4     having been duly sworn, testified as follows:

 5                  DIRECT EXAMINATION

 6 BY MR. HALE:

 7       Q.        Would you state your name for the

 8 record, please, sir.

 9       A.        Let me get my seat here.

10                 Jim Atchley.  I live in Rarity Bay

11 on 110 Nuthatch Court, Vonore, Tennessee 37885.

12       Q.        How long have you lived there?

13       A.        I had the property since '09.  Moved

14 there full-time in '13.

15       Q.        What is your first recollection of

16 any interaction with Michael Ayres concerning

17 matters involving the operation of the board of

18 directors of the community association of Rarity

19 Bay?

20       A.        I cannot exactly remember the date,

21 but I questioned him one day concerning the removal

22 of our guard gate people and going to electronic on

23 the night shift.  His comment to me was, "The board

24 made that decision," and he said, "I will not

25 override the board's decision."

Page 174
 1       Q.        Was that before you were on the

 2 board?

 3       A.        Yes, sir.

 4       Q.        When did you become involved in the

 5 association board?

 6       A.        The 2019 election.

 7       Q.        And how long did you serve on the

 8 board?

 9       A.        I served 30 months.  September of

10 '19 through '20, the COVID year, through '21, and

11 then February of this year.

12       Q.        Did you become an officer of the

13 board?

14       A.        I was the vice president when I

15 first came on.  The president resigned, and I took

16 over as president after four months of being on the

17 board.

18       Q.        In your capacity as the president

19 and vice president of the board of the association,

20 did you -- were you required to deal with Mr. Ayres

21 frequently?

22       A.        Yes.  We had a property manager by

23 the name of Joe Barletta that had some health

24 issues, and the board made the decision to give him

25 a leave of absence so that he could take care of
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 1 himself, because he was a hands-on property manager.

 2 So he took four months off and came back and said,

 3 "I'm ready to come back."  And we said okay.  And so

 4 he came back.

 5                 And after just a few months, I

 6 looked at him and said, "Joe, your health is more

 7 important than this community."

 8                 He said, "Jim, I do everything."

 9                 And I said, "Yes, you do, and that's

10 a problem."  And I said, "It's hampered your health

11 and your family life.  It's in your best interest."

12                 And he said, "I agree with you."

13                 So at that time, as president, we

14 had a group at the CAC which runs the community.

15 And --

16                 THE COURT:  I don't know what the

17       CAC is.

18                 THE WITNESS:  Community Activity

19       Center, which is where the people that run the

20       community are headquartered.  Do you follow

21       me?

22                 THE COURT:  Nope.

23                 THE WITNESS:  Okay.  Well, we've got

24       a project manager.  We got Joe --

25                 THE COURT:  You mean the people that
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 1       the community association has hired?

 2                 THE WITNESS:  Yes, ma'am.  Yes,

 3       ma'am.

 4                 THE COURT:  Okay.  The employees of?

 5                 THE WITNESS:  Yes, ma'am.

 6                 THE COURT:  All right.  I understand

 7       now.

 8                 THE WITNESS:  Okay.  So she -- Cory

 9       Mediak (phonetic) was in training when we

10       needed to get someone going with Joe's health,

11       so we brought Cory from the country club over

12       to the community association to learn from Joe

13       so that we would have someone there in case

14       whatever.  Well, in case what did happen to

15       Joe, and he had to finally leave.  So we had

16       Cory and Micah, and then we had R.J. and

17       Ronnie, which R.J. is the --

18                 MS. DAVIS:  Object to the relevance.

19                 THE COURT:  Relevance of all of

20       this?

21                 MR. HALE:  I think what --

22                 THE COURT:  Let's get out of the

23       weeds.

24                 MR. HALE:  I'm trying to get him to

25       explain his involvement with Mr. Ayres.  He's
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 1       getting to that, but he's trying to explain

 2       what --

 3                 THE WITNESS:  Well, I'll go --

 4                 THE COURT:  Tell me about the clock

 5       but not how to make one.

 6                 THE WITNESS:  Exactly.

 7                 Joe said to me, "I apologize to you,

 8       Jim, up front" --

 9                 MS. DAVIS:  Objection.

10                 THE WITNESS:  I said --

11                 THE COURT:  Sustained.

12                 Tell me about how you were involved

13       with Mr. Ayres.

14                 THE WITNESS:  I'm getting ready to.

15                 When Joe resigned, now I became

16       basically the property manager over the

17       community.  And that was always a dealing with

18       Michael.  You always talked to Michael because

19       of his history, his knowledge.  So I was

20       relatively new on the board, so to speak, and

21       so I needed to lean on people.  I leaned on

22       the old board members.  I talked to everyone,

23       the board members that I replaced, to get

24       their perspectives so I was understanding.  So

25       Michael and I had a lot of involvement when I

Page 178
 1       was president.

 2 BY MR. HALE:

 3       Q.        During the period that you were

 4 president, did Mr. Ayres ever assert his authority

 5 under the master declaration and claimed that it

 6 allowed him to override actions of the board?

 7       A.        Never one time.

 8       Q.        Was there ever any times when the

 9 board -- or when Mr. Ayres wanted the board to do

10 something and the board refused to do it?

11       A.        Yes, sir.  We were -- Michael

12 brought to me that he wanted to have one certain

13 person run for the board.  And I said, "I don't know

14 that the board is going to agree to that."  And I

15 said, "Let me talk with the board."

16                 And we -- the board came back and

17 said, "I'm in agreement with you, Jim."

18                 And I went to Michael and said, "We

19 can't support you.  The board won't support you on

20 your request."

21                 He said, "Fine."

22                 Not another word was said about it.

23       Q.        During the time that you were

24 serving on the board that two and a half years,

25 describe the relationship between the board members

Page 179
 1 that existed as you all were working on the

 2 association matters.

 3       A.        You know, when I first started on

 4 the board, we had a great board that got a lot of

 5 things rolling.  Started the greenway project.  We

 6 got a safety committee going, trying to get control

 7 of the neighborhood as far as speeding.  A lot of

 8 positive things we felt that was for the betterment

 9 of the community.  And, uh -- what was your

10 question?

11       Q.        Well, it had to do with what was the

12 relationship of the members of the board?

13       A.        I'm sorry.  And so we were a very

14 cohesive group, which Michael and Amy were on the

15 board at that time with me, and never once did they

16 try to force, enforce, or push anything whatsoever.

17 And then when Ms. Pate got on the board, it was

18 contentious from the first day.

19                 And I'll lead with this.  A lot of

20 conversation was said earlier about the

21 organizational meeting.  I went through two

22 organizational meetings, and they never were open

23 meetings.  They were always closed meetings.  And it

24 was not announced at the annual meeting that I held.

25 There wasn't a PowerPoint.  It wasn't announced.
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 1 Unless -- I heard him say that he got a recording.

 2 I would love to hear it.

 3                 So the -- she got on the board and

 4 literally disrupted the board from the day one.

 5 Every time we tried to talk about anything, she

 6 said, "You know, you're walking on another

 7 litigation, Jim, the community.  Jim, you're walking

 8 on a lawsuit."

 9                 And I said, "Crystal" -- I said it

10 once and Michael said it --

11                 MS. DAVIS:  I'm going to object.

12       Hearsay, Your Honor, that conversation.

13                 THE COURT:  Hearsay from Ms. Pate?

14                 MR. HALE:  I think -- she's not a

15       party in this case, is she?

16                 THE COURT:  Sustained.

17                 THE WITNESS:  Okay.

18 BY MR. HALE:

19       Q.        Can't talk about what she --

20       A.        Okay.

21                 THE COURT:  So why would you have

22       closed meetings?

23                 THE WITNESS:  Well, we didn't have

24       closed meetings.  We had executive sessions.

25                 THE COURT:  Why would the executive
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 1       sessions be closed?

 2                 THE WITNESS:  Because we weren't

 3       going to take -- I'll use a prime example.  We

 4       weren't going to take a project; i.e.,

 5       greenway, until the board had decided that

 6       that's the direction we wanted to go.  And so

 7       I wasn't going to open up a general board

 8       session.  We decided we're going to go forward

 9       with the building of a greenway.  We sent out

10       a survey, which was overwhelming to the

11       community on positive on the greenway.

12                 THE COURT:  That doesn't tell me why

13       you would have closed sessions.  You're

14       telling me about building the greenway.

15                 THE WITNESS:  Financial.

16                 THE COURT:  You didn't want the

17       members to know about the financials.

18                 THE WITNESS:  Not that we didn't

19       want them to know.  But if there were certain

20       circumstances -- what we had a problem with,

21       Your Honor, is Crystal -- and I know I'm

22       talking about Crystal here.  I said to Kevin

23       Stevens in the organizational meeting that we

24       had when the new board members came on --

25                 THE COURT:  What year?

Page 182
 1                 THE WITNESS:  2021.  And I said to

 2       Kevin, "If we're having a discussion about

 3       financials being lawsuits with Rarity Bay

 4       Partners or anything that has to do with

 5       legal, Crystal will recuse herself from our

 6       meetings."

 7                 He said, "She should, absolutely,

 8       because you're talking about her, that she's

 9       the one suing you."

10                 So instead of putting that out to

11       the community, I did that in the executive

12       sessions.

13                 So she refused to recuse herself.

14       And she pointed to Michael and Amy and said,

15       "I'm not leaving unless they leave."  And I

16       asked the board, other board members, new

17       board members, "Do you all want to continue

18       having this conversation with Kevin?"

19                 And they all three said, "Yes,

20       please."

21                 So I looked at Michael, I looked at

22       Amy, and I said, "You're excused."  I looked

23       at Crystal.  I said, "You're excused."  So we

24       could have that conversation because they

25       wanted to know about the lawsuit, all of the
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 1       particulars of the lawsuit that was -- I got

 2       accused of not being open to the community,

 3       but by guidance of attorney saying be real

 4       careful of doing that because it could

 5       generate a problem.

 6                 THE COURT:  What kind of problem?

 7                 THE WITNESS:  Well, I'll give you a

 8       prime example.  I sent out a president's

 9       letter about the first mediation.  And I said

10       we met for nine hours.

11                 THE COURT:  When was that, just for

12       the record?

13                 THE WITNESS:  First mediation?

14                 THE COURT:  Because you were on the

15       board for three years.

16                 THE WITNESS:  Yes, ma'am.  I was in

17       both mediations.

18                 THE COURT:  Okay.  The record won't

19       reflect when those were.  I know there was one

20       in 2022.

21                 THE WITNESS:  Right.  And then I

22       want to say it was 2020.  No, it was 2021,

23       because I just got out of COVID, 12 days in

24       the hospital, and I had my iPad on my chest

25       and laid there for the whole time.  And you
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 1       even commented on it, or Fansler did.  So --

 2                 THE COURT:  I didn't comment on it.

 3       I wasn't part of your mediation.

 4                 Just -- realize, we have a typed-up

 5       record.  Okay?  So for you to say something

 6       and you and I have a mental connection, the

 7       record won't reflect that.

 8                 THE WITNESS:  Okay.

 9                 THE COURT:  So I have to correct it.

10       I'm not trying to be ugly.  I'm just saying

11       that you and I both know I wasn't at the

12       mediation.  I'm hearing the case.

13                 THE WITNESS:  Yeah.

14                 THE COURT:  So when you said I was,

15       I have to correct it.

16                 THE WITNESS:  I'm sorry.  I retract

17       that.

18                 THE COURT:  No, that's okay.  I'm

19       trying to explain why I do some of the things

20       I'm doing.  I know that this typed-up record

21       is really important.

22                 THE WITNESS:  Understood.

23                 THE COURT:  Okay.

24                 THE WITNESS:  So the mediation --

25       I've lost my train of thought.
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 1                 THE COURT:  You were telling me why

 2       the community -- why you didn't want the legal

 3       discussion to be part of the information to

 4       the community.

 5                 THE WITNESS:  Yeah.  I'm going to

 6       tell you.  I sent out an email to the

 7       community stating the mediation didn't go

 8       well.  We were gone for nine hours.  We went

 9       back and forth.  Didn't give particulars of

10       the mediation whatsoever, other than the time

11       is going back and forth, and finally after

12       nine hours, it just dissolved.  I sent that

13       out to the community.

14                 Well, Meryl Keegan, an Apex Bank

15       attorney, when Adrianne and Shannon were

16       representatives, sent me a letter demanding my

17       retraction to the community because I spoke

18       wrong in my letter.

19                 MS. DAVIS:  Your Honor, I've been

20       patient.  There's a lot of hearsay.

21                 THE COURT:  Yeah, sustained.

22                 I just want to know what's in your

23       mind.  I don't want to know what Apex Bank had

24       to say about anything.  I just want to know.

25                 THE WITNESS:  Well, it goes back to
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 1       where I was trying to justify the reason that

 2       I didn't send out all the financial stuff to

 3       the community.  Because I got hand-slapped

 4       multiple times, three times.

 5                 THE COURT:  Go ahead.

 6 BY MR. HALE:

 7       Q.        Apex Bank is the employer for

 8 Crystal Pate.  And so there is some -- did you get

 9 just one of those letters?

10       A.        Three.

11       Q.        And were they threatening to sue you

12 if you didn't do what they said?

13       A.        All three.

14                 MS. DAVIS:  Objection.

15                 THE COURT:  Basis?

16                 MS. DAVIS:  Hearsay.

17                 THE COURT:  Hearsay.

18                 MR. HALE:  Well, I can show you the

19       letters.

20                 THE COURT:  That still doesn't make

21       it not hearsay.  Sustained.

22                 THE WITNESS:  Okay.

23 BY MR. HALE:

24       Q.        In the time that Ms. Pate was on the

25 board, did she ever say anything during the meetings
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 1 which helped you come to the understanding of where

 2 her allegiance were?

 3                 MS. DAVIS:  Your Honor, I'm going to

 4       object to Ms. Pate's allegiances in a case

 5       involving only Mr. Frisbey.

 6                 THE COURT:  What does it matter?

 7                 MR. HALE:  I'll withdraw the

 8       question.

 9                 THE COURT:  Okay.

10                 MR. HALE:  My outline was for when I

11       thought it was going to involve Ms. Pate.

12                 That's all, Your Honor.

13                   CROSS-EXAMINATION

14 BY MS. DAVIS:

15       Q.        Very briefly, sir.  In the

16 October 2021 board meeting, did you state that the

17 board has no authority over the DRB and is a

18 separate business?

19       A.        I did say that.

20       Q.        Okay.

21       A.        I said that the CAI had no --

22 nothing involvement of the DRB to make -- override

23 anything they were doing.

24       Q.        Because that's a business owned by

25 Michael Ayres that's separate, the Premier Resort

Page 188
 1 Management?

 2       A.        No, the DRB owned by Michael --

 3       Q.        No, the separate business that

 4 you're talking about is Premier Resort Management,

 5 which is the company Mr. Ayres just testified he was

 6 the majority owner.

 7       A.        Right.  But the DRB is a function

 8 through Rarity Bay.  Maybe the funds for the DRB

 9 goes to Premier, but it's not part of Rarity Bay.

10 The DRB is part of Rarity Bay, not Premier.

11       Q.        Are you making a distinction between

12 the DRB and the board?  Is that what you're doing?

13       A.        (Witness moves head side to side.)

14       Q.        No.

15                 So you don't recognize that the

16 board has anything to do with this construction fund

17 deposit money that's being held by a private

18 company?

19       A.        That's correct.

20       Q.        Have you looked at whether or not

21 there would have to be indemnification if something

22 happened with that money?

23       A.        No.

24       Q.        This board pavilion, there were

25 plans that were approved to be purchased, right, or
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 1 to be designed for this pavilion?

 2       A.        It was another concept that they

 3 were proposing, yes.

 4       Q.        Has the board asked for the

 5 membership to vote on that, or is there any

 6 intention to do that?

 7       A.        We sent out a survey to the

 8 community, and it was an overwhelmingly positive

 9 response, almost 65 percent of positive of the

10 community.

11       Q.        Is there planning to be a vote?

12       A.        Oh, sure.

13       Q.        Okay.  You're going to vote on

14 whether or not --

15       A.        I'm not involved anymore.

16       Q.        Okay.  Do you know whether or not

17 there's going to be a vote --

18       A.        I cannot speak to what they're going

19 to do.  Sorry.

20       Q.        But as for a greenway, there was no

21 vote on that, and that was installed when you were

22 on the board, correct?

23       A.        There was a survey.  There was no

24 vote and not necessary for a vote.

25       Q.        Right.  And these boards that you

Page 190
 1 were on were generally, other than Ms. Pate we

 2 talked about, supportive of the declarant rights of

 3 the LLC, correct?

 4       A.        Yes, ma'am.

 5       Q.        Okay.

 6       A.        I mean, he never gave us any reason

 7 not to.

 8       Q.        Okay.

 9       A.        But he never controlled anything.

10       Q.        Does Michael Ayres run the DRB and

11 select its members?

12       A.        Yes, ma'am.

13                 MS. DAVIS:  That's all I have.

14                 REDIRECT EXAMINATION

15 BY MR. HALE:

16       Q.        Do you know whether or not the

17 declarant -- the declaration provides for how the

18 design review board is handled?

19                 THE COURT:  Which document?  The

20       master declaration?

21                 MR. HALE:  The master declaration.

22                 THE WITNESS:  I'm going to be very

23       honest.  Denzil Thies was my treasurer and my

24       historian that knew everything about every

25       document and every resolution and everything,

Page 191
 1       and I left -- I left that up.  So I'm going to

 2       have to say I don't know.

 3                 MR. HALE:  That's all.

 4                 MS. DAVIS:  Nothing further.

 5                 THE COURT:  You may step down.

 6                 THE WITNESS:  Thank you.

 7                 THE COURT:  All right.  You got

 8       something for five more minutes?  I'm tired.

 9                 MR. HALE:  Take about five minutes.

10                 THE COURT:  Go ahead.  Otherwise,

11       we're coming back another day.

12                 MR. HALE:  Chad Story.

13                 THE COURT:  Have a seat, Mr. Story.

14       I don't know if you were in here for other

15       witnesses, but I tried to get them to scoot up

16       close to the mic.

17                 THE WITNESS:  Yes, ma'am.

18                 THE COURT:  It helps everyone here.

19                 MR. HALE:  We're going to go real

20       fast if that's okay.

21                 THE COURT:  I'm offering you another

22       time another day.  But, you know, you all

23       tag-teamed me all day.

24                 MR. HALE:  Sorry.

25

Page 192
 1                    CHAD A. STORY,

 2     having been duly sworn, testified as follows:

 3                  DIRECT EXAMINATION

 4 BY MR. HALE:

 5       Q.        Would you state your name for the

 6 record, please, sir.

 7       A.        Sure.  Chad Adam story.

 8       Q.        How long have you been a resident of

 9 Rarity Bay?

10       A.        Actually, I'm not a resident of

11 Rarity Bay.  I am actually a property owner who is

12 building a house right now with a completion date

13 anywhere between October and December of this year.

14       Q.        When did you become an owner of

15 property in Rarity Bay?

16       A.        I believe the records would reflect

17 either 2019 or 2020 of July.  During COVID.

18       Q.        And where did you live before you

19 bought the property in Rarity Bay?

20       A.        I still reside up in Aurora,

21 Illinois.

22                 THE COURT:  I'm sorry, Aurora?

23                 THE WITNESS:  Aurora, yes, ma'am.

24 BY MR. HALE:

25       Q.        When you came here, were you asked
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 1 to run for the board of directors of the

 2 association?

 3       A.        No, sir.

 4       Q.        Did you volunteer?

 5       A.        I have.  I did volunteer because I

 6 have been on two previous HOAs before in my other

 7 residences.

 8       Q.        How did you come to run for office

 9 on the board?

10       A.        By reading the bylaws and noticing

11 that any property owner or house owner could run for

12 the board regardless of whether they resided.  So I

13 put in my nomination as a candidate.

14       Q.        And you were elected the first time?

15       A.        Elected the first time.

16       Q.        And did you know anybody here?

17       A.        I knew nobody.

18                 THE COURT:  Did that not make you

19       wonder what you just volunteered to do?

20                 THE WITNESS:  I actually did a lot

21       of research, ma'am, before I bought.  I knew

22       what I was getting into.

23 BY MR. HALE:

24       Q.        How do you think you got elected?

25       A.        I would actually sit -- I can't

Page 194
 1 guarantee -- I don't know the testified results, but

 2 I would say the majority of the Rarity Bay residents

 3 did not vote for me.  Another party did.

 4       Q.        Who would that party be?

 5       A.        I would have to say it would be

 6 Rarity Bay Partners, or Partners in this case now.

 7       Q.        Let me ask you, what has your

 8 position been on the board since you were elected?

 9       A.        Since I was elected in '21, it was

10 secretary for the first year and vice president,

11 currently acting as president right now.  I'm the

12 last guy remaining.

13                 THE COURT:  The last man standing.

14 BY MR. HALE:

15       Q.        While you have been on the board,

16 can you describe how the relationship has been

17 between the members of the board and the declarant?

18       A.        It's been fine.  No issues.  No

19 concerns.  No pushbacks.  No nothing.

20       Q.        Is there anything on the board --

21                 THE COURT:  I'm sorry, and I guess

22       we need to -- I noticed I've written it down.

23       What year were you elected?

24                 THE WITNESS:  I was elected in '21,

25       ma'am.

Page 195
 1                 THE COURT:  All right.

 2 BY MR. HALE:

 3       Q.        And you have been president.  Were

 4 you president the first?

 5       A.        No.  That would fall back to Jim

 6 Atchley, who was just here.

 7       Q.        So you became president when there

 8 were just two board members?

 9       A.        Vice president and acting as

10 president since we don't have a president since

11 Chuck Porter, who was the president, who resigned as

12 well.

13       Q.        Okay.  And what I was asking you is

14 to describe the board's working relationship with

15 the declarant among themselves since you have been

16 on the board.

17       A.        Since I've been on the board since

18 back in '21, it was really great.  There was no

19 pushback.  It was great to ask questions from the

20 declarant to get some of the history regarding all

21 the history that was involved with Rarity Bay, as a

22 new person to always have the information in talking

23 to, not only the declarant but two past presidents

24 and current presidents in that area, so it's been a

25 great working relationship.

Page 196
 1       Q.        Has it taken a hit some lately?

 2       A.        Um, I would say my stress level

 3 between my real job and being here, most definitely.

 4                 THE COURT:  Well, what?  Your stress

 5       level is what?

 6                 THE WITNESS:  A little bit higher,

 7       ma'am.

 8                 THE COURT:  So is mine.

 9                 THE WITNESS:  I understand.

10 BY MR. HALE:

11       Q.        Are there things going on, on the

12 board's agenda right now that are going to be big

13 decisions that have to be made?

14       A.        No, sir.  We're just keeping the

15 lights on between myself and the five other members

16 that are on the board to make a sixth.  We have to

17 have a quorum of five.  We're just keeping the

18 lights on.  There's no pavilion.  There is no plans

19 to do anything but let's keep the lights on, let's

20 get past all the legal issues one of these days and

21 move on.

22       Q.        Were you in the meeting when -- on

23 March 1st, that organizational meeting?

24       A.        I was.

25       Q.        What did the declarant, Michael
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 1 Ayres, or this -- the LLC, ask of the board members

 2 during the course of that meeting which then

 3 resulted in his decision to remove a couple of

 4 directors?

 5       A.        Sure.  He, being Michael Ayres, LLC,

 6 went one by one to the board members, started to the

 7 left with Steve Chris and worked his way around

 8 through all the board members asking the same

 9 question, if we would uphold and oblige to the

10 master declarants, the bylaws, and the addendum that

11 was signed.  Some of us said we understood, and we

12 also acknowledged that we did receive an email

13 stating that any of us could be removed at will.

14       Q.        All right.  Did he state during the

15 course of that meeting after he announced who was

16 going to be removed why he had made that decision?

17 Do you remember?

18       A.        Yes, he did.  Yes.

19       Q.        What did he say?

20       A.        It's in regards to decisiveness, the

21 direction that the two board members -- and they

22 referred to Crystal Pate and Mr. Frisbey -- would

23 not be good candidates to be on the board and

24 continue to represent the community as a whole to

25 continue trying to improve Rarity Bay for all

Page 198
 1 residents.

 2       Q.        Based upon -- were you familiar with

 3 Mr. Frisbey before he got on the board?

 4       A.        I was, yes.

 5       Q.        Based on your knowledge of

 6 Mr. Frisbey and Ms. Pate, were you surprised by

 7 those decisions?

 8       A.        I was not surprised, no.

 9       Q.        Why was that?

10       A.        Like I said, I think it's been

11 talked enough, Mr. Frisbey has sent out quite a bit

12 of emails.  It's divided our community.  I don't

13 even live there full-time, but I can pull in through

14 the subdivision, I can see the divisiveness, not

15 only on the golf course or inside the clubhouse or

16 even between neighbors, which is really weird from

17 that standpoint.

18                 And Ms. Pate -- I served on the

19 board with her the year prior.  Her and I came on

20 the board at the same time.  And she was just -- I

21 don't want to say a negative person, but she was

22 representing the best interest of Partners and not

23 Rarity Bay community residents.

24                 MR. HALE:  I don't have any further

25       questions.

Page 199
 1                 MS. DAVIS:  I'll be very quick, Your

 2       Honor.

 3                   CROSS-EXAMINATION

 4 BY MS. DAVIS:

 5       Q.        This discussion that you said took

 6 place at the meeting.  We do have a video of that

 7 meeting.  That wasn't on the record, was it, when he

 8 said why he removed Ms. Pate and Mr. Frisbey from

 9 the board that day?  That wasn't something he said

10 as part of the meeting.

11       A.        I -- I would believe so from that

12 standpoint, but recordings.

13       Q.        Do you remember that it was part of

14 the actual meeting, or was that something he said to

15 you after the meeting?

16       A.        No, that was actually during the

17 meeting when he was going with (inaudible).

18       Q.        Okay.  So your testimony is that --

19 contrary to everybody's else's testimony, that there

20 was a declaration by Michael Ayres at that meeting?

21       A.        If I recall correctly.

22       Q.        You were talking about how the

23 relationship was really great with the board, but

24 almost the entire board resigned; is that not

25 correct?

Page 200
 1       A.        They did.  And we published all the

 2 resignation letters out to the community because

 3 they had requested their community to read them, and

 4 a lot of the minutes had a theme of the board

 5 being -- community being divisive -- being divided;

 6 actually, not divisive.  Being divided.  Being torn

 7 apart with self-governance on one side and

 8 non-self-governance on the other side, and it was

 9 tearing apart the board.

10       Q.        So this relationship that you said

11 was really great between Michael Ayres and the

12 board, it wasn't great to those members who all

13 resigned, was it?

14       A.        No, it was.  A lot of people enjoyed

15 working with LLC, Michael Ayres.  I can name off of

16 a few names that really did enjoy it, and other ones

17 just didn't like having decisive, where they may not

18 have agreed with the declarant in that respect, and

19 they wanted to tell their own opinion, agree or

20 disagree in that area.  And they are allowed to

21 resign at will if they don't believe.

22       Q.        And you're generally supportive of

23 Michael Ayres and the LLC, correct, and the

24 declarant rights?

25       A.        No.  I am actually supportive of the
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 1 community and what's best for the community.

 2       Q.        Part of that in your mind is that

 3 you don't challenge Michael Ayres or the declarant

 4 rights?

 5       A.        No, I disagree with that.  I believe

 6 that declarant rights -- where I come from, HOAs,

 7 they have declarant rights.  And unless they are

 8 about 85, 95 percent done, they move on and they

 9 leave us alone.  I'm currently in an HOA today, with

10 a declarant right.  We're 100 percent fully

11 developed.

12       Q.        But my question is, currently you

13 are supportive of the LLC keeping its development

14 declarant rights in the community?

15       A.        I would say at this time, yes.

16       Q.        Okay.

17       A.        I look forward to us getting out of

18 it.

19       Q.        There's not been any sort of board

20 resolution or anything official about this kind of

21 pause and taking action, has there?

22       A.        Taking action in what way?

23       Q.        You said that you guys are just

24 going to sit around and not do anything for the rest

25 of the --

Page 202
 1       A.        Well, we're not doing -- we're still

 2 paying the bills and keeping the lights on, but just

 3 trying to stay afloat with all the legal issues that

 4 they are navigating through the waters right now.

 5       Q.        Okay.  So has there been a

 6 resolution about the fact that you're not going to

 7 take any action?

 8       A.        There's no resolution, no, ma'am.

 9       Q.        Okay.  So that could change at any

10 time?

11       A.        In what regard?

12       Q.        The board could take whatever action

13 the board could take.

14       A.        If there's a reason for us to take

15 action on the topic, we'll definitely address it if

16 it's in the best interest of the community.

17       Q.        Okay.

18                 MS. DAVIS:  Nothing further.

19                 I have one more question.  I'm

20       sorry.

21                 THE COURT:  Go ahead.

22 BY MS. DAVIS:

23       Q.        Do you have any sort of a financial

24 arrangement or any entity that you have control of

25 have any arrangement financially with the declarant

Page 203
 1 or Michael Ayres?

 2       A.        No, I do not.

 3       Q.        No business relationships

 4 whatsoever?

 5       A.        No.

 6       Q.        Never mind entities or company names

 7 or anything.

 8       A.        Nothing.

 9       Q.        Nothing?

10       A.        Nothing.

11                 MS. DAVIS:  Okay.

12                 MR. HALE:  No.

13                 THE COURT:  You may step down.

14                 THE WITNESS:  Thank you, ma'am.

15                 THE COURT:  Anything else?

16                 MR. HALE:  Your Honor, we have

17       nothing else.

18                 THE COURT:  The defendant rests.

19       All defendants rest?

20                 MS. DAVIS:  Yes.

21                 MR. STEVENS:  Yes.

22                 THE COURT:  Mr. Stevens, you

23       represent Mr. Ayres and LLC?

24                 MR. STEVENS:  I do not, Your Honor.

25       That was a previous arrangement.  I have

Page 204
 1       withdrawn from all of that.

 2                 THE COURT:  So who represents LLC

 3       and Mr. Ayres?

 4                 That's you, LLC.  You represent

 5       Mr. Ayres also?

 6                 MR. HALE:  He's either representing

 7       himself or I'm representing him.

 8                 THE COURT:  Well, I kind of need to

 9       know that.

10                 MR. HALE:  We are.

11                 THE COURT:  Okay.  I mean, if I do

12       an order, I need to know whether to send it to

13       Mr. Ayers individually or through his

14       attorneys.  Okay.

15                 MS. PEMBERTON:  Your Honor, only

16       Mr. Stevens is representing the association in

17       this particular case.

18                 THE COURT:  All right.

19                 Anything else?  All right.  I think

20       we should be adjourned for the day.

21                 (Whereupon, the proceedings

22                 concluded at 4:30 p.m.)

23

24

25
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 1                 C E R T I F I C A T E

 2 STATE OF TENNESSEE:

 3 COUNTY OF KNOX:

 4          I, LORA R. BOATMAN, Licensed Court

 5 Reporter, in and for the State of Tennessee, do

 6 hereby certify that the above hearing was reported

 7 by me and that the foregoing pages of the transcript

 8 is a true and accurate record to the best of my

 9 knowledge, skills, and ability.

10          I further certify that I am not related to

11 nor an employee of counsel or any of the parties to

12 the action, nor am I in any way financially

13 interested in the outcome of this case.

14          I further certify that I am duly licensed

15 by the State of Tennessee Board of Court Reporting

16 as a Licensed Court Reporter as evidenced by the LCR

17 number and expiration date following my name below.

18          IN WITNESS WHEREOF, I have hereunto set my

19 hand this the 6th day of August, 2022.

20

21

22      ____________________________
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 1                 (Whereupon, the aforementioned case

 2       came on for hearing on July 21, 2022, before

 3       Chancellor Jerri S. Bryant, Monroe County

 4       Chancery Court, and the following proceedings

 5       took place, to wit:)

 6      *   *   *   *   *   *   *   *   *   *   *   *

 7                 THE COURT:  Frisbey.  I am not

 8       prepared on Frisbey, because I didn't have

 9       that one, but I'll let you argue.  And I may

10       ask you to come back.

11                 And who did Frisbey sue?

12                 MS. DAVIS:  Your Honor?

13                 THE COURT:  I'm sorry.  My document

14       just says Salem Pointe Capital.  It doesn't

15       tell me whether it's Partners or LLC or both.

16                 MS. DAVIS:  Salem Pointe Capital,

17       LLC, Michael Ayers individually, and Rarity

18       Bay Community Association, Inc., Your Honor,

19       just as an interested party.  That's what was

20       referenced earlier.

21                 THE COURT:  All right.

22                 MS. DAVIS:  I'm here, Your Honor, on

23       behalf of Michael Frisbey and his wife, Jamie

24       Frisbey.

25                 THE COURT:  Yes.  Is Michael Frisbey
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 1       sure he wants to jump into all of this?

 2                 MS. DAVIS:  Believe it or not, he

 3       does.

 4                 THE COURT:  Okay.  He was the

 5       director that got booted.  Is that right?

 6                 MS. DAVIS:  There were two directors

 7       that got booted.

 8                 THE COURT:  Pate and Frisbey.

 9                 MS. DAVIS:  That's correct, Your

10       Honor.  He's one of the two.  The election at

11       issue was held on February 23rd of this year.

12                 THE COURT:  Slow down a second.

13       2/23/22.

14                 MS. DAVIS:  Yes.  There was a board

15       election by the membership.

16                 THE COURT:  All right.

17                 MS. DAVIS:  The day before, Michael

18       Ayres, purportedly on behalf of Salem Pointe

19       Capital, LLC, sent out an email to the

20       association board.  Mike Frisbey was not on

21       the board at that time.  Michael Ayres claimed

22       to be acting as a representative for Salem

23       Pointe Capital as declarant and announced that

24       there would be a meeting on March the 1st, a

25       special meeting, and that the meeting was
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 1       called regarding "removal of one or more

 2       members from the CAI board of directors."  So

 3       he was setting that meeting before the

 4       election even occurred.  He also claimed that

 5       the association bylaws permitted Salem Pointe

 6       to unilaterally remove a director with or

 7       without cause at any time.  We contest that,

 8       the legality of that provision.  That is what

 9       it says, but we contest in this lawsuit

10       whether or not that's legal and enforceable.

11                 THE COURT:  All right, so wait a

12       minute.  The election was held on 2/23?

13                 MS. DAVIS:  It was.

14                 THE COURT:  And before the election

15       was held, Mr. Ayres sent an email to the

16       board -- getting my notes clear -- and said

17       there's going to be a special meeting on 3/1

18       to remove one or more before there was even an

19       election.

20                 MS. DAVIS:  That's correct.

21                 THE COURT:  All right.

22                 MR. HALE:  Wait a minute.  He sent a

23       notice to the existing board members that were

24       not subject to being elected at that election.

25                 MS. DAVIS:  That's right.
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 1                 MR. HALE:  There was four.  And then

 2       there was four more elected later.

 3                 MS. DAVIS:  That's right.

 4                 MR. HALE:  So he sent the notice to

 5       the ones that were already on the board, just

 6       to be clear.

 7                 MS. DAVIS:  That's what I said.

 8       Yeah, it was to the then board.  My client

 9       wasn't on the board at that time.  The

10       election had not yet occurred.

11                 So basically what Mr. Ayres was

12       saying, that anyone who was on the board after

13       the election by the members who he didn't like

14       would be summarily removed.  He also said that

15       any replacements for the person he was going

16       to remove, unnamed, would have to be approved

17       in advance by Salem Pointe Capital.

18                 On February 23rd the election was

19       held, and the results were provided to the

20       community the day after, on February 24th.

21       Michael Ayres ran for a board position that

22       only received 6.6 percent of the votes.  So he

23       was not elected to the board.  The four

24       candidates who received the most votes were

25       elected to the board, and one of those was my
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 1       client, Michael Frisbey.  He had 631 votes,

 2       which was 15.3 percent of the total.

 3                 THE COURT:  I'm sorry, give me those

 4       numbers again.

 5                 MS. DAVIS:  631 votes, which was

 6       15.3 percent of the total votes.

 7                 So Mr. Frisbey and three others, who

 8       were not Michael Ayres, joined the four

 9       existing board members, which included, at

10       that time, Crystal Pate.

11                 THE COURT:  So four new members.

12                 MS. DAVIS:  Yes.  After the defeat

13       in the election the next day, February 24th,

14       Mr. Ayres sent an email to all the board

15       members including Mr. Frisbey, the newly

16       elected board member, about that March 1st

17       special-called meeting that had already been

18       announced.  The email was basically a paste

19       and copy of the email he sent two days

20       previous, and it didn't specifically state who

21       was going to be removed.

22                 At the March 1st meeting -- oh, and

23       that was important because it did not follow

24       the provisions of the bylaws if you're gonna

25       remove a director, say he didn't have the
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 1       right to do it anyway, but he did have the

 2       right just theoretically.  8.5 of the bylaws

 3       dealing with removal of directors and

 4       vacancies provides in pertinent part that any

 5       director whose removal is sought shall be

 6       given notice prior to any meeting called for

 7       that purpose.  So we say a blanket notice that

 8       was given even before the board was elected

 9       did not give any particular member notice of

10       whether or not they were going to be up for

11       removal, so therefore, it didn't meet the

12       requirements of 8.5 of the bylaws.

13                 At the March 1st meeting, Michael

14       Ayres announced that he, on behalf of Salem

15       Pointe Capital, was removing Michael Frisbey

16       and Crystal Pate from the board.  There were

17       proper objections made.  This lawsuit was

18       filed on June 13th seeking to declare that

19       there was no legal authority for the removal,

20       it wasn't done properly, and that Salem Pointe

21       Capital did not have the legal authority to

22       unilaterally remove members of the board.

23                 THE COURT:  Okay.  You've not been

24       in this for four years like the rest of this.

25       Don't say the words "Salem Pointe Capital."
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 1                 MS. DAVIS:  Okay.  What should I

 2       say?

 3                 THE COURT:  LLC.

 4                 MS. DAVIS:  LLC.

 5                 THE COURT:  Because there's Salem

 6       Pointe Capital Partners and Salem Pointe

 7       Capital, LLC.  And the record won't be clear

 8       to whom you're referring without reading more

 9       context if you don't, if you just say "Salem

10       Pointe."

11                 MS. DAVIS:  Gotcha.

12                 THE COURT:  It helps me keep my

13       notes.

14                 Suit was filed on 6/13/22.  Tell me

15       again.

16                 MS. DAVIS:  We claim that the

17       removal wasn't proper because it didn't follow

18       the process, and that there was no legal right

19       or authority for that removal.  And I can

20       explain why.

21                 THE COURT:  Okay.

22                 MS. DAVIS:  The first is, under

23       Tennessee law, the declarant does not have the

24       power to unilaterally remove directors from a

25       not-for-profit corporation.  The association
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 1       is a not-for-profit corporation, governed

 2       under the provisions of T.C.A. 4852 and the

 3       various chapters therein.

 4                 THE COURT:  Can you narrow me down

 5       when I'm looking at this?

 6                 MS. DAVIS:  I will, Your Honor.  I

 7       was just going to summarize the four grounds,

 8       and then I'll give more detail.

 9                 THE COURT:  All right.

10                 MS. DAVIS:  So no powers he can

11       unilaterally remove under Tennessee law,

12       because Tennessee law provides for

13       not-for-profit corporations how directors are

14       to be removed.  And giving a person the right

15       to do that unilaterally is not the way it's

16       done.

17                 THE COURT:  All right.  And I'm

18       going to go down the decision tree on that one

19       and say, okay, but what if the documents say

20       he can?

21                 MS. DAVIS:  Well, the documents

22       cannot say he can because Tennessee law says

23       that Tennessee not-for-profit corporations are

24       to be governed under the provisions of the

25       Tennessee Not-For-Profit Corporation Act.
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 1                 THE COURT:  So you're saying if the

 2       documents conflict with the law, then we have

 3       to follow the law.

 4                 MS. DAVIS:  That's correct,

 5       regardless of what the documents provide.  And

 6       of course the members have no say so in any of

 7       that, approval of that language.  It was very

 8       self-serving language, we submit.  But if it's

 9       contrary to the provisions of Tennessee law,

10       it cannot be enforced is our first argument.

11                 THE COURT:  All right.

12                 MS. DAVIS:  The second is --

13                 MR. HALE:  If I can interject?  Did

14       you want a copy -- I've got a copy of the

15       statute.

16                 THE COURT:  That's fine.  Just hand

17       it to the officer.

18                 All right, number one.  Number two.

19                 MS. DAVIS:  It prevented the board

20       from managing and controlling the association,

21       which is required by law and by the charter.

22       In effect what was happening is that Salem

23       Pointe Capital was controlling the board.

24                 THE COURT:  LLC.

25                 MS. DAVIS:  I'm sorry.  The LLC was
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 1       controlling the association and not the board

 2       as required by law and required by the

 3       charter.

 4                 There was the improper notice is our

 5       third reason.

 6                 And fourth, it was a violation of

 7       fiduciary duty by the defendant.  There was a

 8       question in Tennessee until the Innerimages

 9       case, and I think Your Honor is familiar with

10       it --

11                 THE COURT:  Yes.

12                 MS. DAVIS:  -- whether or not a

13       declarant or developer owed a fiduciary

14       obligation to members.  And that case holds

15       that there is such a duty.

16                 THE COURT:  Give me one second.  I'm

17       catching up.

18                 All right.

19                 MS. DAVIS:  Okay.

20                 THE COURT:  I'm going to stand up

21       for a minute.  I've been sitting here.

22                 Okay.  Go ahead.  I'm going to stand

23       a while.

24                 MS. DAVIS:  I would also mention as

25       an aside that on March 5th of this year, my
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 1       client and his wife -- the reason his wife is

 2       a party in this lawsuit is not because she's

 3       on the board; it's because of this issue.

 4       They were summarily suspended from the country

 5       club by Michael Ayres apparently because

 6       Michael Frisbey disagreed with Michael Ayers.

 7       There was no other reason given for the

 8       six-month suspension.  And there was nothing

 9       alleged that he had done anything improper,

10       like, you know, raised a fit at the country

11       club.  Nothing other than Michael Ayres didn't

12       like somebody who went against him.  And my

13       client still has to pay dues, by the way,

14       mandatory dues.

15                 So, first, the bylaw that we're

16       talking about that is problematic, giving the

17       purported declarant the right to unilaterally

18       just up and decide he wants to remove a board

19       member, which is what happened here.  That is

20       a problem because its inconsistent state law,

21       and specifically 48-52-106(b).

22                 THE COURT:  All right.  Give me a

23       second.  I'm going to change pens.  48-52-106?

24                 MS. DAVIS:  106(b).

25                 THE COURT:  All right.  Is that the
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 1       one --

 2                 MS. DAVIS:  This provides that the

 3       bylaws for a not-for-profit corporation must

 4       be consistent with the act and the charter for

 5       the corporation.  Okay?

 6                 Again, the specific removal statute

 7       is 48-58-108, which talks about how directors

 8       are to be removed in a not-for-profit

 9       corporation, and it provides that the members

10       may remove one or more directors elected by

11       them, with or without cause, unless the

12       charter provides that the directors can be

13       removed for cause.

14                 THE COURT:  What does the charter

15       provide in this situation?

16                 MS. DAVIS:  It does not speak to

17       that issue, Your Honor.  It does say that the

18       association will be controlled by the board,

19       but it doesn't speak specifically to cause or

20       no cause for removal of directors.

21                 THE COURT:  So presumably directors

22       can be removed without cause.

23                 MS. DAVIS:  By the members.

24                 THE COURT:  By the members.

25                 MS. DAVIS:  Yes.
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 1                 And Mike Frisbey had been elected by

 2       the members, who clearly liked him to serve.

 3                 It goes on to have various

 4       provisions about election by a class.  Then a

 5       director can be removed only by members of the

 6       class.  That's not what happened here.

 7                 Basically, the next section

 8       summarizes that a director may be removed

 9       under A or B only if the number of votes cast

10       to remove the director would have been

11       sufficient to elect the director a meeting

12       called for that purpose.

13                 Those are the critical provisions of

14       that section.  And again, under

15       T.C.A. 48-58-106(b), bylaws have to be

16       consistent with the act, and the act says the

17       members remove a director elected by the

18       members.  Now, it's different if it's a board

19       member appointed by the board.  The T.C.A.

20       says the board can remove that member.  Not

21       some third party, but the board.  But here a

22       member elected board of director cannot simply

23       be taken out by a third party like Salem

24       Pointe -- like LLC.  There is no provision in

25       state law in which a third party can
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 1       unilaterally remove a director elected by the

 2       members.  And state law does trump Section 8.5

 3       of the bylaws.

 4                 THE COURT:  Is this in a brief?

 5                 MS. DAVIS:  Yes, I have it.  Yes,

 6       Your Honor.

 7                 THE COURT:  The clerk made a copy of

 8       it for me.  I've got it.

 9                 MS. DAVIS:  It is summarized, Your

10       Honor.  It's very short.

11                 The second issue that I mentioned is

12       the reason we believe that this removal was

13       improper, is that the declarant's actions

14       voided the board control of the association.

15       By statute, T.C.A. 48-58-108(3), "All

16       corporate powers --

17                 THE COURT:  Go back just a second.

18       The declarant what?  When you started quoting

19       the statute, I was --

20                 MS. DAVIS:  The declarant's actions

21       negated control of the board by the

22       association.  Basically, the association and

23       the members are supposed to control what

24       happens.  And when Michael Ayres has this

25       purported power to come in and snap his
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 1       fingers and change what members have voted to

 2       happen, that takes away the power of the

 3       members to direct the association through the

 4       board.  And the not-for-profit corporation

 5       statute T.C.A. 48-58-108(b) states that "All

 6       corporate powers shall be exercised by or

 7       under the authority of and the affairs of the

 8       corporation managed under the direction of its

 9       board."

10                 THE COURT:  Give me a second because

11       I have that statute.  I just need to look at

12       it with you.

13                 48-58-108?

14                 MS. DAVIS:  (b).

15                 THE COURT:  (b).

16                 MS. DAVIS:  Yes.  And the charter

17       also, which is provided as Exhibit C to the

18       complaint, says in Article 11, Section A that

19       "The business and affairs of the association

20       shall be conducted, managed, and controlled by

21       a board of directors."

22                 And it's our position that that is

23       something in name only if the board of

24       directors is handpicked by only people who

25       agree and don't go against LLC and Michael
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 1       Ayres.  But that's illusory.

 2                 THE COURT:  Okay.

 3                 MS. DAVIS:  It is important to note

 4       too that Section 13.11 of the bylaws expressly

 5       states that "Any conflicts between Tennessee

 6       law, the bylaws, the charter, and the

 7       declaration shall be resolved in the order of

 8       Tennessee law first; second, the charter;

 9       third, the bylaws; and fourth, the

10       declaration."

11                 THE COURT:  All right.  Tennessee

12       law -- let me find the bylaws.  Hang on.

13                 MS. DAVIS:  That's 13.1, Your Honor,

14       that provides that hierarchy.

15                 THE COURT:  I'm sorry.  I was at

16       13.1.  Gotcha.

17                 MS. DAVIS:  Okay.  So this type of

18       thing was anticipated in the bylaws that, hey,

19       if there's a bylaw that's contrary to state

20       law, state law prevails.  We submit, of

21       course, that even if that bylaw were

22       enforceable, that it was not complied with

23       because Section 8.5 provides that if a

24       declarant wished to remove a director, that

25       the director has to be put on notice that that
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 1       person is up for removal, and that didn't

 2       happen when an email just said one or more

 3       board members would be removed.  That's a

 4       minor point in the whole scheme of things,

 5       because we say he didn't have the power at

 6       all, even if that notice had been properly

 7       provided.  But I think it does make it rather

 8       easy to say that my client should still be on

 9       the board, because the notice issue is cut and

10       dry.  And I don't think that that's actually

11       disputed what the notice provided and what the

12       bylaw requires for notice.

13                 The next issue is about the breach

14       of fiduciary duty.

15                 THE COURT:  Yeah, improper notice.

16       Now the final one.  Okay.

17                 MS. DAVIS:  Yes.  Breach of

18       fiduciary duty, Innerimages vs. Newman,

19       579 S.W.3d 29 (Tenn. App. 2018) recognizes

20       that developers have a fiduciary duty to

21       owners and homeowners associations.  So

22       deciding that he doesn't like Mike Frisbey and

23       Crystal Pate, Michael Ayres had a -- or LLC

24       had a fiduciary duty to the owners and the

25       homeowners to act in a fiduciary capacity and
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 1       not just act in its own best interest or in

 2       the LLC's best interest, and that's what he

 3       was doing.  He was ticking off people who

 4       disagreed with him or dared to go against what

 5       he said were his powers.  That is a breach of

 6       fiduciary duty.  And these are not simply

 7       contracts, we would submit, Your Honor.  I

 8       think there's sort of an allegation that, hey,

 9       we have the contractual right to do this, and

10       therefore, the developer or the declarant can

11       do whatever it wants to.  This is not a

12       regular contract situation.  There are rights

13       that the members and the owners have that have

14       to be also considered, because they were not

15       parties to that contract.  Now, yes, many of

16       them bought in knowing that they were subject

17       to restrictive covenants that could be

18       amended, but they didn't agree for that to be

19       a no-holds-barred level of change and this

20       power that's not even legal being given to LLC

21       to basically rule over the community even

22       though it owns very few lots and has very

23       little investment compared to the rest of the

24       owners all put together.  That has to be

25       weighed in the balance, unlike a regular
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 1       private arm's length contract between two

 2       parties that we normally see in court.

 3                 So we are prepared to put on proof

 4       necessary to show that these things are true,

 5       and we want a temporary injunction that would

 6       prevent Salem Pointe Capital and the

 7       association from taking the position that

 8       Michael Ayres is not on the board.  Again, the

 9       easiest --

10                 THE COURT:  I'm sorry.  From?

11                 MS. DAVIS:  Taking the position that

12       he's not serving on the board.  We say he's

13       still on the board because --

14                 THE COURT:  You said Michael Ayres.

15                 MS. DAVIS:  I'm sorry.  Yeah,

16       Michael Ayres and LLC.

17                 THE COURT:  Taking the position that

18       Frisbey is not on the board.

19                 MS. DAVIS:  Yeah, that Frisbey is

20       not on the board any longer, because even if

21       you just look at the notice issue, he's still

22       on the board.  But if you look at the other

23       issues as well, LLC did not have the power or

24       authority to unilaterally remove Michael

25       Frisbey and Crystal Pate as was purportedly
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 1       done at the March 1, 2022, meeting.  So we're

 2       asking for injunctive relief to allow him to

 3       continue to serve on the board.  Right now

 4       they're acting like he's not on the board, and

 5       there's an election coming up, which was

 6       mentioned previously.  But we say having never

 7       been properly noticed and never properly

 8       removed from the board, he still remains on

 9       the board and that needs to be recognized.

10                 THE COURT:  All right.  LLC?

11                 MR. HALE:  Your Honor, the petition

12       that was filed has been responded to in detail

13       by a sworn answer.  We have witnesses here

14       today to talk about these very things that are

15       being discussed.  I'm not sure exactly where

16       we are on that.  I would take up for a moment

17       the legal argument about the removal because

18       that seems to be the hot button item.

19                 Exhibit -- and I have -- in that

20       notebook right there in front of you, I have

21       put copies, and I checked with counsel.  I put

22       copies of all the exhibits that were attached

23       to the petitions and our response are in that

24       notebook.  The petitions and the responses are

25       not, but I put the exhibits together because I
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 1       felt it would have been easier to not have to

 2       shuffle around.

 3                 One of the exhibits in our response,

 4       I think it's Exhibit No. 1, is an email where

 5       Mr. Frisbey, long before he was on the board,

 6       in which he says, "My long-term goal is to

 7       help elect enough independent residents to the

 8       board that the RBCAI will eventually file a

 9       legal action against SPC and Michael Ayres to

10       remove the declarant rights.  At this point it

11       will take 67 percent of the vote of all

12       property owners to change the governing

13       documents or the design review guidelines."

14                 That was sort of the initial salvo

15       from Mr. Frisbey back in -- it looks like

16       April of 2021.  Exhibit 3-A through H that is

17       in the notebook that we filed in response to

18       the petition here are a collection of

19       communications that Mr. Frisbey sent out to

20       the community that witnesses, who are here to

21       testify, will explain just absolutely have

22       torn the community apart.  Obviously,

23       Mr. Frisbey has the right to have whatever

24       opinions he has.  He's entitled to that.

25       Michael Ayres, as the owner, one of the owners
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 1       of LLC, which is the declarant, is -- and

 2       there will be proof about this, is entitled to

 3       have people on the board of the community

 4       association who are not myopic in their view

 5       of what they want the outcome to be.

 6                 The whole community needs people

 7       that are not going to jump to conclusions

 8       based on their own personal beliefs.  They

 9       need people that are willing to look at the

10       overall good of the entire community,

11       including all of the amenities, the whole

12       neighborhood, and how decisions are made.  We

13       have witnesses here who are here to testify

14       about how Michael Ayres conducted himself with

15       the board for the years leading up to this

16       recent flurry of activity.

17                 The point -- the point is, that

18       there is a lot of reason for why people were

19       removed from the board.

20                 But one thing I would like to point

21       out is that if you remove two people from the

22       board of eight, there's still six other people

23       and potentially two more that are going to

24       eventually be elected by the members to

25       replace those two.  So to suggest that somehow
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 1       LLC is controlling the board because there are

 2       two people that are very -- the proof's going

 3       to be, very divisive in the community and

 4       resulted in a lot of discord in the community

 5       have been removed from the board.  There are

 6       still six other people who are there to make

 7       the decisions.  And to suggest that as a

 8       result of two removals there is irreparable

 9       harm to anything, I just don't understand

10       where the irreparable harm comes in.

11                 Stepping back just a second to the

12       issue of the removal notices.  No question

13       that the bylaws allow the declarant to remove.

14       The declarant gave notice that was addressed

15       in an email to each individual board member.

16       So each individual board member got the notice

17       in which it was said the meeting would involve

18       the removal of potentially one or more

19       directors.  The next day after the election,

20       the same notice was sent to the newly elected

21       people.  Mr. Ayres sent the day after that --

22       I think it was February the 25th, and this

23       would be Exhibit No. 2 to our response, in

24       which he explained to the board members my

25       intent is to find out which of you really want
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 1       to serve on the board and will abide by the

 2       governing documents and the ones that weren't

 3       willing to say that's what they were willing

 4       to do, he was taking into consideration the

 5       possibility of removing them.  But he was

 6       considering removing everybody if they

 7       wouldn't agree to abide by the governing

 8       documents that they were bound by.  Well, that

 9       particular email, Exhibit No. 2, identifies --

10       I think the language is -- Mr. Frisbey got

11       this email, and it says, "If past performance

12       is indicative of future results, then I do not

13       have high hopes specifically for Mr. Frisbey

14       and Ms. Pate."  So he was identified before

15       the March 1 meeting as one who was being

16       considered.  But beside that, Mr. Ayres, in

17       this email, he goes on to say the plan.  "The

18       board members will be consulted on March 1 at

19       11:00 a.m. as to their desire to continue

20       serving on the board and how honest the

21       answers are to the questions will be a

22       determining factor."  So he made it clear he

23       was considering removing of all of the board

24       members if they were not willing to take the

25       kind of actions and take the steps necessary
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 1       to heal this community, which was being ripped

 2       apart.

 3                 At the meeting that occurred -- and

 4       this is what the testimony is going to be.

 5       The meeting occurred on March 1st.  Mr. Ayres

 6       questioned all of them about their willingness

 7       to follow the governing documents, the master

 8       declaration, and the bylaws.  The ones that

 9       said they would did not get removed.  The two

10       that wouldn't respond to his question, who

11       were there -- they obviously had notice and

12       they were there at the meeting, they are the

13       two that got removed.

14                 (Brief interruption.)

15                 THE COURT:  Okay, sir, pass it up.

16                 UNIDENTIFIED SPEAKER:  I thought I

17       turned it off.  My apologies, Your Honor.

18                 THE COURT:  That's two strikes.

19                 All right.

20                 MR. HALE:  So the long and short of

21       it is, our contention is that the notice as

22       required by Bylaw 8.5 was followed because all

23       of the board members were given notice.  They

24       were -- it was specifically addressed to each

25       one of them.  In the email header it had "To:"
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 1       and their email address for all the board

 2       members.

 3                 (Brief interruption.)

 4                 THE COURT:  I'm going to put it in a

 5       glass of water.

 6                 Take it out of the courtroom.  Put

 7       it on my desk back there.

 8                 I'm sorry, Mr. Hale.  You've been

 9       interrupted twice now.

10                 MR. HALE:  It's no problem.

11                 THE COURT:  Let's go back to -- my

12       last note says subsequent emails as part of

13       Exhibit No. 2 notified, according to your

14       interpretation, according to 8.5, that's what

15       complied with the rule.

16                 MR. HALE:  Well, Your Honor, our

17       position is the first notice complied because

18       they were addressed to each individual board

19       member.  Each individual board member was told

20       that one or more directors were being

21       considered for removal.  And Michael Ayres'

22       subsequent email, Exhibit 2, makes it clear

23       that his plan was to consider removing all of

24       them depending upon the answers to his

25       questions.  When he asked the questions, the
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 1       ones that said, yes, we'll go by the governing

 2       documents, the master declaration, that's what

 3       the proof is going to be, and he asked them.

 4       The ones that answered yes didn't get removed,

 5       and the ones that didn't respond or wanted to

 6       be argumentive got removed.

 7                 THE COURT:  All right.  So let's tie

 8       something together here because what you're

 9       asking me to look at is the bylaws.  The

10       bylaws talked about the members removing.

11       "Any director may be removed by members

12       holding a majority of the total votes in the

13       association."  That doesn't include Mr. Ayres

14       at that point.

15                 MR. HALE:  No.  The Sixth Amendment

16       has -- and I can give you a copy if you need

17       it.

18                 THE COURT:  I've got it.  Hang on.

19                 All right.  I've got it.

20                 MR. HALE:  I think it's page 9.  At

21       the top, No. 2, Amendment of the Bylaws on

22       page 9.  And then if you look down, it has --

23                 THE COURT:  Removal of directors.

24                 MR. HALE:  Removal of directors and

25       vacancies.  This amendment added to that
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 1       sentence "or by the declarant."

 2                 THE COURT:  All right.  Now, go

 3       to -- give me one second.

 4                 Now, address the next step of that

 5       to Ms. Davis' argument that that is different

 6       from what the law allows, and so the law has

 7       to control over that.

 8                 MR. HALE:  This is why lawyers have

 9       a place in this world, I guess, is because

10       they don't always read statutes the same way.

11                 THE COURT:  Or governing documents.

12                 MR. HALE:  That's -- exactly.

13                 So let's start where she starts.

14       And I think I handed up through the officer --

15                 THE COURT:  I've got it.

16                 MR. HALE:  -- 48-52-106.  It's the

17       single sheet.  If you look at the Part 2 of

18       that.  B, I'm sorry.  Rule B.  "The bylaws of

19       the corporation may contain any provision for

20       managing the business and regulating the

21       affairs of the corporation that is not

22       inconsistent with the law or the charter."

23                 THE COURT:  "That is not

24       inconsistent with the law."  All right.  And

25       then the law says on (B) of 108 is the next
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 1       place we go.

 2                 MR. HALE:  (B) 108 addresses -- I'm

 3       going to read it because I think it helps us

 4       as we argue about it.  I'm not arguing with

 5       you.  I'm arguing with myself and my opponent.

 6                 "If a director is elected by a

 7       class, chapter, or organizational unit or by a

 8       region or other geographic group."  Okay.

 9       That's the first problem.  These people, these

10       directors were not elected by a class,

11       chapter, or other organizational unit by

12       region or other geographic grouping.  They

13       were elected by all of the members.  This

14       provision is intended to govern situations

15       where there are special director seats that

16       are elected by different groupings,

17       subgroupings of the members.  So (B) doesn't

18       even apply to this situation because that's

19       not what happened here.  Arguably, (A) might

20       apply.  And I thought that's what was being

21       argued when I first read the petition.  The

22       members may remove one or more directors

23       elected by them, with or without cause, unless

24       the chapter provides that the directors may be

25       removed only for cause.
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 1                 So what they're asking you to do is

 2       to add in the word "only."  Only the directors

 3       may remove one or more directors elected --

 4       only the members may remove one or more

 5       directors elected by them with or without

 6       cause.  So they're saying there, yep, the

 7       members can do it.  It doesn't address a

 8       declarant who is given the power to do it

 9       under the master declaration of covenants and

10       restrictions.  This provision -- there's no

11       provision I have found anywhere in Tennessee

12       law that says that the declarant cannot be

13       given the power to remove directors in a

14       homeowners association that is connected with

15       the development where that declarant is in

16       place.  They're arguing that (A) is an

17       exclusive way to remove.  It says the members

18       may, yes, but it doesn't say only the members

19       may.

20                 In Tennessee when the contracts say

21       what they say, my experience has been the

22       Supreme Court generally says we're going to do

23       what the contracts say unless there's some

24       very specific provision that makes it

25       unlawful.  We know of no provision that says
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 1       the declarant can't remove the directors.  Our

 2       reading of these provisions in 108 of the

 3       Nonprofit Act give various ways that members

 4       can remove other directors elected by those

 5       members, and they give ways that a class of

 6       members that have elected a director may be

 7       able to do it, but they don't say these are

 8       the exclusive ways.  They don't make this the

 9       only way it can happen.  So our view is that

10       the 8.5 Amendment is not contrary to the law

11       of the state of Tennessee.

12                 THE COURT:  And you found no case

13       law on that?

14                 MR. HALE:  The only case law that we

15       found is one case.  It's called Urbanavage,

16       U-R-B-A-N-A-G-E [sic], v. Capital Bank.  It is

17       a case that -- it's a little convoluted.

18       Apparently, in this case, the bank foreclosed

19       on a development and took the declarant

20       rights, and I think the bank was given the

21       power as the declarant to remove directors.

22                 In this case, while it doesn't --

23       what it says is -- and I actually have a full

24       copy of it.  The agreement confers on Capital

25       Bank the rights of the developer.  The
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 1       declaration gives the developer the authority

 2       to appoint and remove a majority of the

 3       members of the board.  This is evidence that

 4       Capital Bank acted within its authority in

 5       appointing members of the board and thus

 6       enacted the legal justification.

 7                 So while it's not -- they recognized

 8       that a third party can have the power to

 9       remove directors.  In this case --

10                 THE COURT:  But it doesn't say it

11       was overruling or that it was a -- nobody

12       raised whether 48-58-108 applied.

13                 MR. HALE:  That very well may be the

14       case.  But they certainly allowed it here.

15       Maybe nobody raised it.  I didn't remember it

16       being raised in this case, and I've read it a

17       bunch of times.  But that's the only case I

18       have been able to find.  And again, normally,

19       if you go back to that first statute that we

20       read, it's expansive.  The bylaws of a

21       corporation may contain any provision for

22       managing the business and regulating the

23       affairs of the corporation that is not

24       inconsistent with law or the charter.  That's

25       saying to me if you can't find something out
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 1       there that says you can't do this, then you

 2       can put it in the bylaws of the nonprofit

 3       corporation.  That's the way I read that

 4       provision.  It's expansive, recognizing that

 5       many times in operating agreements,

 6       partnership agreements, all kinds of corporate

 7       documents that govern corporate governance,

 8       they agreed to things different than what's in

 9       the statute.  It's not always -- they don't

10       always do what the default is in the statute.

11       So the law in this state seems to welcome the

12       idea that you can do different things unless

13       it's very inconsistent, clearly it's

14       inconsistent with some other principle of law.

15       And I have found no other principle of law

16       that says the declarant does not have the

17       right to make this provision in the

18       declarations.

19                 I'm sure there was something else I

20       should talk about, but I --

21                 THE COURT:  While you're thinking

22       about that, let me catch up in my notes.

23                 MR. HALE:  Your Honor, you know,

24       this was a motion for a temporary injunction

25       hearing.  I have witnesses here to talk about
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 1       a number of these issues that we -- that get

 2       into the kind of meat of this thing a little

 3       bit.  A lot of the issues like the notice, the

 4       statute that we just went through.  I think

 5       those are really kind of -- those are really

 6       kind of legal questions.  There are other

 7       parts of it, though, where -- Your Honor, when

 8       I'm hearing people sit around and talk about

 9       what a bad guy my client is, there comes a

10       time when we need to put them on the witness

11       stand and let Your Honor hear what they have

12       to say, because it ain't that way.  And I've

13       got other members of the board that are ready

14       to testify as well about how he has -- I mean,

15       the --

16                 THE COURT:  Well.

17                 MR. HALE:  -- he's just running

18       roughshod over everybody, and that's just not

19       the case.

20                 THE COURT:  Whether he's a good guy

21       or a bad guy is not the issue today, I don't

22       think.  The question is authority and proper

23       action.  So I'm not going to say you all can't

24       put on witnesses if you think that that's

25       what's needed for this hearing.  But I don't
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 1       see the relevance of whether Mr. Ayres is a

 2       good guy or a bad guy.  I mean, that's not the

 3       issue.  The issue is did he act within his

 4       authority or did he not, or is there going to

 5       be -- the real issue is immediate irreparable

 6       harm for a temporary injunction.

 7                 MR. HALE:  The point I would raise

 8       on that is this is one member of the board who

 9       is now --

10                 THE COURT:  Being Mr. Frisbey.

11                 MR. HALE:  Frisbey.  And he has been

12       allowed to continue to go to the meetings, as

13       I understand it.  Some question was made about

14       paying dues.  And my understanding is his

15       account has been credited, and he isn't

16       expected to pay dues during his suspension.

17       But I think the one thing that I get concerned

18       about, and that's why I put Collective

19       Exhibit 3 in the exhibits, there's a lot of

20       things that are being said out there in the

21       community by Mr. Frisbey that is not helpful

22       for the declarant or for the association or

23       the neighborhood.

24                 Now, I'm sure Mr. Frisbey thinks

25       it's helpful to get everybody all stirred up
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 1       and get them mad at each other, and that way

 2       he can get more independent people, in his

 3       mind, to elect him to the board.  But his

 4       ultimate goal is to do away with Michael, as

 5       he says in his exhibit, number one, to my

 6       response, his number one goal is to get rid of

 7       Michael Ayres as the declarant.  So then he

 8       starts the Rarity Bay News, he calls it, like

 9       he's a journalist, and he sends out these news

10       things which are not at all objective.  They

11       are designed to get what he wants, which is

12       Michael Ayres out as the declarant.

13                 So then Michael Ayres is spending

14       all his time trying to figure out, well, how

15       do I deal with all of this.  And so you're

16       constantly having to try to figure out how to

17       massage everybody and make sure everybody just

18       doesn't -- because these people are in their

19       retirement.  They don't want to be down there

20       all up in arms.  So, yes, there was a really

21       good reason to not have someone who had this

22       kind of an agenda on this board.  And I think

23       the feeling is, is that there needs to be some

24       explanation of that and not just sort of

25       cavalierly act like we're running roughshod
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 1       over people.

 2                 THE COURT:  Well, it just goes back

 3       to who's going to control the board.  Is it

 4       going to be --

 5                 MR. HALE:  The board can control

 6       itself, like it's done up until recently,

 7       under Michael Ayres.  And that's part of the

 8       proof we're going to put on is what the board

 9       members for the past three years, before all

10       this hoopla started, how they saw his

11       interaction with them.

12                 THE COURT:  All right.

13                 MR. HALE:  The proof is going to be

14       he didn't lord over anybody.  He didn't

15       overrule over any decision they made.  He

16       didn't ask them to do something that they

17       didn't want to do or that he got upset about

18       it.  That's just not the way it was ever done.

19                 THE COURT:  All right.  If you all

20       are going to put on witnesses, I'm going to

21       stop right there.  It's lunchtime and I'm

22       going to lunch.  I can only imagine that this

23       is going to take at least another hour, and I

24       don't want to sit without lunch for another

25       hour.  So I would like to be back at 1:15.
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 1       Does that give everyone enough time?

 2                 MR. HALE:  Yes, ma'am.

 3                 THE COURT:  All right.

 4                 MS. PEMBERTON:  Is it all right to

 5       leave items in the courtroom?

 6                 THE COURT:  Sure.

 7                 All right.

 8                 (Whereupon, a lunch recess took

 9                 place from 12:00 p.m. to 1:15 p.m.)

10                 THE COURT:  Ms. Davis, are you

11       ready?

12                 MS. DAVIS:  I thought the

13       association was --

14                 THE COURT:  All right.  Is the

15       association going to make an argument, opening

16       statement?

17                 MR. STEVENS:  Just a very brief

18       argument, Your Honor.  I'm going to short

19       circuit the role of the association in this

20       Frisbey case, which we're talking about right

21       now.  There has been no direct allegation of

22       wrongdoing against the association.  No

23       affirmative relief sought against the

24       association.  So we're going to limit our role

25       in this case, as we would like to do in every
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 1       case, and we're an interested party.  We will

 2       obviously abide by any legal determinations

 3       this Court makes, and any of those

 4       determinations which impact the administration

 5       of the association or election of course will

 6       be followed by the association.  We have no

 7       direct involvement in a dispute regarding the

 8       authority of the declarant to remove

 9       directors.  The association's position has

10       always been that it intends to follow the

11       governing documents as written unless and

12       until there's some further determination from

13       this Court, Your Honor.

14                 The only thing the association would

15       ask for is some consideration regarding any

16       potential relief or remedy.  Ultimately, if

17       the Court finds that injunctive relief is

18       appropriate, the association desperately wants

19       to go about its ordinary business and does not

20       want further disruption, wants to be able to

21       operate the community, and the board needs the

22       ability to do so.  So we're observing a right

23       if there's some --

24                 THE COURT:  Isn't that part of the

25       problem?  We can't figure out what's ordinary
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 1       business.  So if I said, okay, I'm going to

 2       enjoin any extraordinary business, then I'd be

 3       back in here fighting over what that is.

 4                 MR. STEVENS:  Well, the reality is

 5       the disputes are almost entirely focused on

 6       voting allocation, voting rights, declarant

 7       rights, and declarant removal.  None of which

 8       the association is taking a position, nor can

 9       it, based on the settlement agreement.  What

10       the association wants to do is be able to hold

11       elections as it needs to.  It wants to be able

12       to administer the community, which is,

13       frankly, generally pretty mundane.  It's

14       maintaining the common areas, the sewer, the

15       water, getting assessments and collecting

16       those, and holding monthly meetings.  So

17       that's all I ask, Your Honor, is, in the event

18       this Court is inclined to grant some

19       injunctive relief, that the association

20       reserves some argument or proof to discuss how

21       that might impact the operations.

22                 THE COURT:  All right.

23                 MR. STEVENS:  Thank you, Your Honor.

24                 MS. DAVIS:  May I briefly respond?

25                 THE COURT:  Briefly.  If you all are
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 1       going to put on proof, arguments are really

 2       kind of superfluous, but go ahead.

 3                 MS. DAVIS:  Since some things were

 4       argued, I just want to briefly respond.

 5       Particularly on the issue of irreparable harm.

 6       Irreparable harm, we submit, Your Honor, is

 7       that the members elected Mike Frisbey to be

 8       their representative and to express the views

 9       of those members on the board.  And if

10       injunctive relief is not given, that point of

11       view that the members wanted on the board will

12       be not heard for however long it takes for

13       this case to be heard, which could be a year.

14       It could be a year and a half as Your Honor

15       knows.  So we submit that that is something

16       that cannot be recovered, his independent

17       voice on the board.

18                 I would like to point out as well

19       there was a question about reliance on which

20       section of T.C.A. 48-58-108.  We're not

21       reliant on (B) as argued by Mr. Hale.  We're

22       arguing based on (A), which we talked about

23       previously about the members may remove.  And

24       (E), I wanted to point out also, says, "A

25       director elected by the members may be removed
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 1       by the members only at a meeting called for

 2       that purpose of removing the director," and

 3       then it goes on.  But it says "only."

 4                 The next thing that I would like to

 5       point out is that a number of times in the

 6       Not-For-Profit Corporation Act, which I deal

 7       with quite frequently in representing many

 8       associations like I do, it will say at the

 9       beginning of the code section if there is to

10       be an exception in the bylaws or charter.

11       I'll give examples.  48-58-205 about quorum

12       and voting, it says, "except as otherwise

13       provided by Chapters 51 through 68, the

14       charter of bylaws," and then it gives the

15       rule.  The same in 48-58-206 about committees.

16       "(A), unless the charter or bylaws provide

17       otherwise, the board may create one or more

18       committees."  T.C.A. 48-58-101.  Anyway, it

19       goes on.  Multiple times the legislature knows

20       how to say there are different ways you can do

21       this versus this is the way it's to be done.

22       And the T.C.A. Code 48-58-108 that we rely on

23       does not have that language that says unless

24       the charter or bylaws provide otherwise, this

25       is the way to remove a director.  It just says



Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 47 

Gateway Court Reporting & Video, LLC 

 1       this is the way you remove a director.  So I

 2       think that's important to look at the entire

 3       statutory scheme.  If it were to be like

 4       argued by Mr. Hale, that this is just a

 5       suggestion and that you can do it some other

 6       way, that would have been in the code as it is

 7       with other issues like quorum.  So it's our

 8       position that this language is mandatory and

 9       that you can't just say it's just one way of

10       doing things.

11                 THE COURT:  Okay.

12                 MS. DAVIS:  Okay.

13                 About the Umbrage [sic], the case.

14       In that case it's very distinguishable that

15       the declarant in that case appointed the

16       initial board, which happened.  That's

17       permitted.  There was then a foreclosure, and

18       the bank got the declarant's interest.  The

19       board wanted the bank to put a bunch of money

20       in the development, and the bank didn't want

21       to, and so they fired the board.  And they

22       could do that because the declarant had

23       appointed the board.  So where the declarant

24       appointed the board, the declarant can

25       un-appoint the board and fire them.  That's
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 1       different.  Those board members were not

 2       elected by the members like what we have here.

 3       So that case is distinguishable.

 4                 All of the arguments that were made

 5       about Mr. Frisbey, that, you know -- what his

 6       views are and how allegedly they're going to

 7       be so divisive in the community.  All of that

 8       was hashed out as part of the campaign in the

 9       elections.  People could hear that and then

10       decide if they wanted to vote for somebody

11       like Mike Frisbey, who is not going to toe the

12       line for the declarant, or do they want to

13       vote for someone else.  The declarant doesn't

14       get to make that decision for the members.  So

15       all of those things about whether or not Mike

16       Frisbey makes a, quote, good board member are

17       decisions for the members to make, not

18       decisions for the declarant to make by

19       removing him when he didn't agree with the

20       declarant's position.

21                 We certainly dispute this idea that

22       somehow there has been peace and harmony since

23       2016 in the community.  I think Your Honor has

24       seen that that's not the case.  The entire

25       board was taken out by the declarant in 2016.
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 1       There have been at least three lawsuits filed

 2       over issues with the board.  So it's not true

 3       that suddenly there's discord in this

 4       community because Mike Frisbey is questioning

 5       the rights of the declarant.  There's been

 6       turmoil throughout the declarant's tenure as

 7       to the declarant.

 8                 And finally, the Not-For-Profit

 9       Corporation Act is different than the regular

10       For-Profit Corporation Act.  There's public

11       policy involved, because this is not only the

12       law for homeowners associations; it's the law

13       for the Boy Scouts, Red Cross, all sorts of

14       charity groups across the state.  You can't

15       just do whatever you want to in those types of

16       organizations like you might be able to do in

17       a private or profit corporation.  So the rules

18       that they were talking about that you could

19       somehow do as you wanted unless the law

20       provided otherwise, that's not the case for a

21       not-for-profit corporation.  The law says what

22       you can and cannot do and they mean it.

23                 One thing that the law says is that

24       this is a democracy.  And if the members elect

25       a director, the members have to take out the
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 1       director, if he's going to be removed.

 2                 THE COURT:  Okay.

 3                 MS. DAVIS:  Okay.

 4                 THE COURT:  Thank you.

 5                 MS. DAVIS:  Call Mike Frisbey.

 6                 (Whereupon, witness sworn.)

 7                 THE COURT:  If you will scoot up

 8       close to the mic too, it will help.

 9                 THE WITNESS:  Okay.

10                 MS. DAVIS:  Your Honor, as a

11       preliminary matter, I believe that Mr. Hale

12       and I have agreed to enter into the record

13       some foundational documents.  I think you

14       already have those.  The Sixth Amendment, make

15       that Exhibit 1?

16                 THE COURT:  One.

17                 I'm going to mark them, Ms. Davis.

18       I usually do.

19                 MS. DAVIS:  Oh, okay.

20                 THE COURT:  Although, you know what,

21       I'm going to let the court reporter, because I

22       already have one of those.

23                 MS. DAVIS:  Okay.

24                 THE COURT:  Exhibit 1, the Sixth

25       Amendment?
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 1                 MS. DAVIS:  Yes, Your Honor.

 2                 (Exhibit 1, Sixth Amendment of

 3                 Master Declaration, received into

 4                 evidence.)

 5                 MS. DAVIS:  Let's do the bylaws as

 6       Exhibit 2.

 7                 THE COURT:  Bylaws.

 8                 (Exhibit 2, Bylaws of RBCAI,

 9                 received into evidence.)

10                 THE COURT:  Let's be a little bit

11       more particular in the naming of those.  It's

12       the Sixth Amendment to the bylaws.

13                 MS. DAVIS:  Well, my understanding,

14       Your Honor, is if we have the bylaws

15       themselves and then they were changed in part

16       in the Sixth Amendment.

17                 THE COURT:  Yes.

18                 MS. DAVIS:  I didn't restate the

19       bylaws.

20                 THE COURT:  Yes.

21                 MS. DAVIS:  So you have both of

22       them.

23                 THE COURT:  Yes, I know.  What I'm

24       doing is I'm completing the name of Exhibit 1.

25                 MS. DAVIS:  Oh, yes.  Okay.
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 1                 Next, I think we've agreed the

 2       charter is Exhibit 3 for Rarity Bay Community

 3       Association, Inc.

 4                 THE COURT:  I don't think I have a

 5       copy of that.

 6                 MS. DAVIS:  Do you want me to hand

 7       this to you, then?

 8                 THE COURT:  Sure.  Do you have a

 9       copy?

10                 MS. DAVIS:  I can get you one.

11                 THE COURT:  Give the original to the

12       court reporter, and I'll take a copy.

13                 (Exhibit 3, Charter for Rarity Bay

14                 Community Association Inc., received

15                 into evidence.)

16                 MS. DAVIS:  And I have the Secretary

17       of State information for Rarity Bay Community

18       Association indicating that it is a

19       not-for-profit corporation.  I would like to

20       make that Exhibit 4.

21                 (Exhibit 4, Secretary of State

22                 information for RBCAI, received into

23                 evidence.)

24                 THE COURT:  I don't need that.

25       Thank you.
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 1                 MS. DAVIS:  Anything else to

 2       stipulate, Mr. Hale?

 3                 MR. HALE:  (Moves head side to

 4       side.)

 5                  MICHAEL D. FRISBEY,

 6     having been duly sworn, testified as follows:

 7                  DIRECT EXAMINATION

 8 BY MS. DAVIS:

 9       Q.        Please state your name.

10       A.        Michael Don Frisbey.

11       Q.        And where do you live?

12       A.        550 Cormorant Drive, Rarity Bay

13 Subdivision.

14                 THE COURT:  550 what?

15                 THE WITNESS:  Cormorant,

16       C-O-R-M-O-R-A-N-T, Drive.

17 BY MS. DAVIS:

18       Q.        And you live there with your wife,

19 Jamie?

20       A.        Yes, I do.

21       Q.        When did you purchase your property

22 in Rarity Bay?

23       A.        August of 2014 when this community

24 was developed.

25       Q.        Okay.  That was prior to the Sixth
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 1 Amendment?

 2       A.        That was prior to the purchase of

 3 the assets out of receivership, yes, and the Sixth

 4 Amendment.

 5       Q.        How many lots approximately are in

 6 Rarity Bay?

 7       A.        1,332.

 8       Q.        Okay.  What, if any, involvement

 9 have you had with the Rarity Bay Community

10 Association, the homeowners association for the

11 Rarity Bay community?

12       A.        I was on the governance committee

13 (inaudible) --

14                 THE COURT:  Speak up, sir, just a

15       little bit to be closer to the microphone.

16                 THE WITNESS:  I'm sorry.

17                 THE COURT:  You were on the

18       governance committee?

19                 THE WITNESS:  Self-governance

20       committee.

21 BY MS. DAVIS:

22       Q.        What is the-self governance

23 committee?

24       A.        It is responsible for inviting

25 executives, the counties, the sheriffs, things of
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 1 that nature, when they were doing elections, to come

 2 in and make presentations about their particular

 3 positions so that our residents had a better idea of

 4 who to vote for.

 5                 I served on the board of directors

 6 of RBHOO for two terms.

 7       Q.        What is RBHOO?

 8       A.        Rarity Bay Homeowners Association.

 9       Q.        What is that?

10       A.        It's the largest homeowners

11 association in the community outside the RBCAI.

12       Q.        It is a voluntary association?

13       A.        It is a voluntary organization.

14       Q.        But is it chartered and --

15       A.        It is chartered as a nonprofit, yes.

16       Q.        How long are the terms of the board

17 of that organization?

18       A.        I don't remember.  I think two years

19 each.

20       Q.        All right.  Did you have reason to

21 want to run for the board in 2022 --

22       A.        Yes.

23       Q.        -- of the Rarity Bay Community

24 Association?

25       A.        Yes, I did.
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 1       Q.        Okay.  And why was that?

 2       A.        Because I felt like the community

 3 was being controlled by the declarant.  There was no

 4 information being disseminated to the community

 5 regarding any of the multiple lawsuits that the

 6 community had been associated with.  The declarant

 7 had turned the design review board into a cash cow.

 8 All the money that was -- basically, most of the

 9 money that was being derived from new home

10 construction was going into his income as opposed to

11 the 26-plus-year-old infrastructure that was -- that

12 is Rarity Bay.

13                 I also felt like under the way the

14 board was acting, that they were spending money from

15 the community without the community involvement.

16 And one of the motions that I wanted to put before

17 the community was to pass a resolution that said

18 that if anything cost more than $100,000, that all

19 of the residents in the community should have a

20 right to vote on that, and if 51 percent of the

21 community agreed that that was something they

22 wanted, then so be it, that's what we got to do.

23 But it should not be based on a handful of residents

24 or one or two squeaky wheels that we spend money

25 needlessly.
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 1       Q.        So did you send out emails and

 2 communications to the members that you were running

 3 for the board --

 4       A.        Yes, I did.

 5       Q.        -- in 2022?

 6       A.        Yes, I did.

 7       Q.        Okay.  And you stand by the

 8 statements in those emails?

 9       A.        Yes, I do.

10       Q.        All right.  How many members

11 approximately were running for the two board seats?

12       A.        At the time that I ran for the

13 board, there were eight board -- there were eight

14 community residents that were running for the board.

15 And under the judge's order, she appointed four to

16 be elected, or at least four, and I was one of the

17 four that was elected.

18       Q.        And that was based on the majority

19 vote of the membership?

20       A.        That is correct.

21       Q.        Did you send out information -- did

22 other people send out information in advance of the

23 election about your position on various issues?

24       A.        Yes.  We had a "Meet The Candidates"

25 presentation at the club, where each of the eight
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 1 candidates had a chance to stand up and say to the

 2 community residents exactly what we stood for,

 3 exactly what we liked to see done with the

 4 community.  And as a result of that, then the

 5 community voted.

 6       Q.        And what percentage of the vote did

 7 you get?

 8       A.        Almost 16 percent.  Fifteen point

 9 something.

10       Q.        And that was one of the top four?

11       A.        That was one of the top four, yes.

12       Q.        Did Michael Ayres run in that

13 election?

14       A.        Yes, he did.

15       Q.        What was his vote total?

16       A.        If you count all of his declarant

17 votes, he got a total of 6 percent.

18       Q.        All right.  Before you were elected

19 to the board, did you get any sort of emails from

20 Salem Pointe Capital, Michael Ayres?

21       A.        Yes, I received several emails from

22 Michael Ayres, because I started the Rarity Bay

23 News.

24       Q.        Okay.  What was that?

25       A.        In our community, the community has
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 1 been embroiled in lawsuits since it was purchased

 2 out of receivership.  At the time I started Rarity

 3 Bay News, we had multiple lawsuits, and the

 4 community board was not posting any information

 5 regarding any of these lawsuits on the association

 6 website.  So all of the information that people were

 7 hearing was just that.  It was hearsay.

 8       Q.        So what did the emails from

 9 Mr. Ayres or Salem Pointe Capital say?

10       A.        He started challenging me saying

11 that what I was saying was incorrect.  And all I was

12 doing was taking copies of court transcripts and

13 court documents and submitting a summary of those,

14 quoting the specific chapter and verse, aligning

15 them in the documents.  And I attached all of the

16 court documents in their totality to be emailed and

17 sent out, so anybody receiving my email and its

18 summary had a chance to read for themselves the

19 entire documentation.

20       Q.        And were you encouraged by Michael

21 Ayres to not send out that newsletter?

22       A.        Yes, I was.  We were threatened on

23 several occasions.

24       Q.        Do you and your wife belong to the

25 social club?
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 1       A.        Yes.  We are required to by our

 2 deed.

 3       Q.        All right.  Tell me about that.

 4 Have you traditionally used the social club from

 5 time to time with you and your wife?

 6       A.        Rarely.  Most of the time we would

 7 go pick up food, but on occasion we would.  If had

 8 friends or family in, we might take them up there

 9 for a meal.

10       Q.        Did something happen to your

11 membership after you were elected to the board?

12       A.        Yes.  I was immediately suspended.

13       Q.        By whom?

14       A.        By Michael Ayres, president of the

15 club.

16       Q.        Had you done anything with relation

17 to the club that was bad, like curse, like create a

18 disturbance or anything that would warrant being

19 suspended?

20       A.        No.

21       Q.        Is this the suspension letter?

22       A.        Yes, ma'am.

23       Q.        Have you continued to pay your dues

24 so you can remain in good standing?

25       A.        Yes.
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 1       Q.        Okay.  But you haven't been able to

 2 use the club since -- what is the date of this

 3 letter?

 4       A.        March the 5th.

 5       Q.        And it's a six-month suspension; is

 6 that right?

 7       A.        Correct.

 8       Q.        Were you ever given any explanation

 9 as to why you were suspended from the club and still

10 had to pay your dues?

11       A.        Yes.  We asked for a hearing with

12 the club on several occasions.  We finally did get

13 one, and when we got to the hearing, they submitted

14 to us an email that I had sent out a year earlier

15 that was basically one of my Rarity Bay News

16 articles explaining that if you live in Section 1

17 through 5 of our development, unless it was written

18 into your deed, you did not have to be a member of

19 the club.  If you lived in Phases 6 through 16,

20 because of the Sixth Amendment, you had to be a

21 member of the club.  And he threw that out as

22 justification for -- that it was damaging his

23 business.

24       Q.        Who is "he"?

25       A.        Michael Ayres.
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 1                 MS. DAVIS:  Okay.  I move to

 2       introduce this letter.  It's Exhibit H to our

 3       petition, the letter suspending him from the

 4       club.

 5                 THE COURT:  Let's get it marked, and

 6       then hand it up, please.

 7                 (Exhibit 5, 3/5/2022 Letter from

 8                 Michael Ayres, received into

 9                 evidence.)

10 BY MS. DAVIS:

11       Q.        And was your wife also suspended?

12       A.        Yes, she was.

13       Q.        Did she have anything to do with any

14 of these political issues in the community?

15       A.        None.  She just happens to live in

16 the same house with me.

17                 THE COURT:  She just what?

18                 THE WITNESS:  Happens to live in the

19       same house with me.

20                 THE COURT:  Give me a moment to read

21       this.

22                 MS. DAVIS:  Sure.

23                 (Brief pause.)

24                 THE WITNESS:  Your Honor?

25                 THE COURT:  Yes, sir.
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 1                 THE WITNESS:  As it relates to the

 2       suspension, I would like to point out too that

 3       every member of the committee for

 4       self-governance that has disagreed with

 5       Michael Ayres has subsequently received a

 6       similar letter to that, only in their letter

 7       he states clearly that they are not even

 8       allowed on club property or any property owned

 9       by the declarant.  So that's another twelve

10       families.

11 BY MS. DAVIS:

12       Q.        All right.  Are you asking the Court

13 as part of the temporary injunction to restore you

14 to the rights of the club pending the trial?

15       A.        Correct.

16       Q.        You would like to use what you're

17 having to pay for?

18       A.        Absolutely.  Either that or give me

19 back my $5,000 and cancel my monthly dues, and I'll

20 be fine with that too.

21       Q.        And as far as you know, was

22 everything you put in the email, that was printed

23 out to you when you were suspended, true?

24       A.        Everything that was in the email

25 that I sent out?



Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 64 

Gateway Court Reporting & Video, LLC 

 1       Q.        Yes.

 2       A.        It was true, yeah.  Everything that

 3 I sent out comes straight from the court documents.

 4       Q.        So you weren't spreading false

 5 rumors?

 6       A.        No, ma'am.

 7       Q.        All right.

 8       A.        I was relaying all the court

 9 records.

10       Q.        I'm going to show you a document and

11 see if you recognize it.  It's Exhibit D to our

12 petition.  It's an email from Michael Ayres, dated

13 February 22, 2022.  You are not listed as a

14 recipient of the email.

15       A.        (Inaudible.)

16                 (Witness reviewing document.)

17 BY MS. DAVIS:

18       Q.        Did you only see this after the

19 election?

20       A.        Yes, I did.  I didn't know anything

21 about it.

22       Q.        What was the date of the election?

23       A.        February 23rd.

24       Q.        Did you receive an email on

25 February 24th from Michael Ayres and the LLC?
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 1       A.        Yes, I did.

 2       Q.        Is this a copy of that email that's

 3 Exhibit E to our petition?

 4       A.        Yes, ma'am.

 5       Q.        Okay.  And what -- you don't have to

 6 read it.  What was the gist of the email?

 7       A.        The gist of the email was that he

 8 had decided that he was going to remove those board

 9 members that disagreed with him.

10       Q.        Were you identified by name?

11       A.        Uh, just on the "To" line.  He sent

12 it to everybody.  It was to -- the four members that

13 were elected by the community to serve on the board

14 are the four that he sent the note to.  He didn't

15 like the fact that the community voted them in.

16       Q.        Okay.  Did you take this, though, as

17 notice that you particularly were going to be

18 removed from the board?

19       A.        No, I did not.  It was a general,

20 and I suspected he was going to remove everybody.

21       Q.        Okay.  And he purported to have a

22 special-called meeting for March 1st; is that right?

23       A.        Yes.  But I want to say that at the

24 annual meeting, by our bylaws there is an

25 organizational meeting that is required and the
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 1 organizational meeting is when the board members

 2 elect their officers.  They decide who is going to

 3 work on what committees, et cetera.  It was

 4 announced at the annual meeting that that

 5 organizational meeting was going to be held on

 6 March 1st.

 7       Q.        At the same time?

 8       A.        At exactly the same time.  So he

 9 tried to highjack the organization meeting.

10                 MS. DAVIS:  I'd like to introduce

11       this email, February 24th, as the next

12       exhibit.

13                 THE COURT:  Is that No. 6?

14                 MS. DAVIS:  Six.

15                 (Exhibit 6, 2/24/2022 Email to RBCAI

16                 Board of Directors, received into

17                 evidence.)

18 BY MS. DAVIS:

19       Q.        Did you later have some other email

20 correspondence back and forth about what was going

21 to happen at that March 1 meeting?

22       A.        I don't remember.

23       Q.        Okay.  Did you ever get anything in

24 particular to you to tell you that your position was

25 up for removal at --
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 1       A.        No.

 2       Q.        -- the March 1st meeting?

 3       A.        No.

 4       Q.        Let's talk about that March 1st

 5 meeting.  You were in attendance; is that right?

 6       A.        Correct.

 7       Q.        Were all of the new board members

 8 there?

 9       A.        Correct.

10       Q.        Did Michael Ayres at that meeting

11 purport to remove you from the board on behalf of

12 the LLC?

13       A.        Yes.  We held our organizational

14 meeting, and each of our officers elected in our

15 committee were elected or selected, and Chuck

16 Porter, who was then president of the board, allowed

17 Michael Ayres to speak.  He gave him time to speak,

18 and at that time is when he announced that he was

19 removing Crystal Pate and I from the board.

20       Q.        Did you protest that you had not had

21 adequate notice?

22       A.        Yes, I did.  And I also protested he

23 didn't have a right to do it because it was a

24 conflict of Tennessee law.  And I printed out a copy

25 of some of the information you have talked about
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 1 here today and handed it to him as well as all of

 2 the board members.  And as a result of that, the

 3 board voted at that time to seek outside counsel to

 4 determine whether or not he had the right to do that

 5 based on Tennessee law.

 6       Q.        Were you asked at this meeting by

 7 Michael Ayres whether or not you would agree to

 8 abide by the governing documents?

 9       A.        Yes, I was.

10       Q.        What was your response?

11       A.        Yes.

12                 Kind of crazy not to if you're going

13 to be on the board.

14       Q.        Right.

15                 So we heard some argument earlier

16 that somehow you and Crystal Pate said you would

17 not.

18       A.        No, that is not correct.  Crystal

19 Pate abstained from voting because she challenged

20 what he was doing.  I said I would abide by the

21 rules.

22       Q.        Okay.  And that was -- you were

23 nevertheless taken off the board that day?

24       A.        Well, I was actually taken off on

25 March 5th, because after that board meeting, the
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 1 board adjourned, and then all of a sudden there was

 2 a called meeting by the board that we knew nothing

 3 about whatsoever, and on March 5 at that board

 4 meeting, it was simply announced that we were being

 5 removed.  And in between that, we learned after the

 6 fact that there were several conversations, emails,

 7 and intimidation by board members, who basically

 8 were told if they didn't adhere to the board rules

 9 and regulations as they were written, that they

10 would be personally liable.  They would not be

11 covered by the D&O insurance and that they could

12 lose -- in one case, he told the board member he

13 could lose his pension with Exxon Mobile.

14       Q.        So at some subsequent meeting what

15 did the board do as far as your and Crystal Pate's

16 positions on the board?

17       A.        They simply announced we were

18 removed, period.

19       Q.        Okay.  And was that based on any

20 vote by the board, or what was that based on?

21       A.        I have no idea.

22       Q.        All right.  Do you have -- we

23 attached to our petition some minutes from the

24 March 1, 2022 meeting.  There's two sets.  The first

25 was sent on March 2nd.  Do you recognize either of
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 1 those as the minutes from that meeting, or both of

 2 those?

 3       A.        This is the meeting -- these are the

 4 notes from the March 1 meeting that were

 5 deliberately ignored in total by the board at the

 6 3/5 meeting, because in the 3/1 meeting, because of

 7 a perceived conflict of interest with Kevin Stevens

 8 representing both the declarant and the board, we

 9 felt like that was a strong conflict of interest and

10 had a major impact on the legal decisions that he

11 was offering in the community, and we voted to

12 remove Kevin Stevens as the representative for the

13 community.  And as you can see here, it was only one

14 nay vote out of eight.

15       Q.        Was that vote later recognized?

16       A.        No.

17       Q.        What happened?

18       A.        We don't know.  It's like it never

19 happened.  It's like March 1 never happened.  They

20 just all of a sudden called the meeting on March 5th

21 and started all over again.

22       Q.        Were you invited after that time to

23 board meetings as a director?

24       A.        After the March 5th meeting?

25       Q.        Yes.
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 1       A.        No.

 2       Q.        Was Crystal Pate?

 3       A.        No.

 4       Q.        Did you still attend board meetings

 5 from time to time?

 6       A.        Yes.

 7       Q.        Did some other people also resign

 8 after the situation with you and Crystal Pate?

 9       A.        Yes.  That's correct.  On March 5th,

10 Bob Mundle, who was one of the newly elected board

11 members, stood up and said what Michael Ayres was

12 trying to do was wrong and that he was effectively

13 resigning unless Michael Ayres would come up and

14 explain to everybody why I and Crystal were being

15 removed.  And at the end of the meeting, Chuck

16 Porter also resigned from the meeting.

17       Q.        So how many board members were left

18 at that point?

19       A.        When everything was said and done

20 after the March 5th, they were down to two board

21 members.  And they were Chad Story and Steve

22 Wholford.

23                 (Reporter requests clarification.)

24                 THE COURT:  Chad S-T-O-R-Y?

25                 THE WITNESS:  S-T-O-R-Y.
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 1                 THE COURT:  And Steve who?

 2                 THE WITNESS:  Wholford.

 3       W-H-O-L-F-O-R-D.

 4 BY MS. DAVIS:

 5       Q.        Have those individuals who remained

 6 on the board expressed any public disagreement with

 7 Michael Ayres?

 8       A.        Steve Wholford did.

 9       Q.        Okay.

10       A.        And it functioned for about two

11 months with just two people on the board, and then

12 they struck a compromise between Chad -- Chad Story

13 representing the views of the declarant.  Steve

14 Wholford representing the views of the community,

15 and they struck an agreement and agreed to put each

16 three people -- appoint three people to the board,

17 which split the board evenly with three for the

18 residents and three for the declarant.  And that's

19 where the board's tied up right now.

20       Q.        Is there an election coming up?

21       A.        August the 1st.

22                 THE COURT:  August the 1st?

23                 THE WITNESS:  August the 1st.

24                 MS. DAVIS:  Let's introduce this as

25       Exhibit F from our petition.  It's the two



Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 73 

Gateway Court Reporting & Video, LLC 

 1       sets of minutes from the March 1, 2022, board

 2       meeting.  Exhibit 7.

 3                 (Exhibit 7, 3/2/2022 Email to

 4                 Michael Frisbey, received into

 5                 evidence.)

 6                 THE COURT:  Give me a second to

 7       review those.

 8                 THE WITNESS:  That's just a piece --

 9                 THE COURT:  Hang on just a second

10       while I'm reading.  Okay.

11                 Let me ask a question just for

12       clarification in my mind.

13                 THE WITNESS:  Yes, ma'am.

14                 THE COURT:  It said in here it is

15       not intended to be a public meeting.  Does

16       this board act in private as well as in

17       public?

18                 THE WITNESS:  Ever since the

19       declarant has taken over the board, in control

20       of the board, most of the activities of the

21       board are held in executive session where

22       there are no notes, no copies, no information,

23       and nobody is present with the board.  And one

24       of the things that we as a community ought to

25       have a right is to hear the discussions of the
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 1       board, pro and con, listen to the arguments,

 2       and vote on whether or not we think they ought

 3       to do something or not do something.  It

 4       should not -- the only thing that should be

 5       done in executive session in my opinion and in

 6       the opinion of most residents in the community

 7       are if it has to do with a legal situation

 8       where people are named and you are trying to

 9       be private or if it is a personnel matter

10       where you are dealing with personnel that are

11       members of the support staff, management team

12       of the community.  Other than that, everything

13       ought to be in the open, ought to be in front

14       of the community.

15                 MS. DAVIS:  Your Honor, can I

16       continue?

17                 THE COURT:  No.  Let me finish

18       reading.

19                 MS. DAVIS:  Sure.

20                 (Brief pause.)

21                 THE COURT:  All right.  I see this

22       as minutes from the 1st, not the 5th.

23                 MS. DAVIS:  We don't have the 5th.

24                 THE COURT:  Okay.  I wrote that down

25       wrong.
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 1                 Okay.  Go ahead.

 2 BY MS. DAVIS:

 3       Q.        Was there an email sent out on

 4 April 11th of this year?

 5       A.        Yes.

 6       Q.        And what was that?

 7       A.        Michael Ayres sent out an email to

 8 the community where he was touting his investments

 9 in the community and why he should remain as

10 declarant.  And in that, on page 3, he cited that

11 his total investments in our community are $100,000

12 that he paid to the RBCAI over seven years, plus

13 $25,000 that he paid for new signage for our

14 community, and $50,000 for updating the front

15 entrance.  So by his own words, his total investment

16 in the community is $175,000 over seven years.  And

17 yet we've got almost 600 homes worth $800 million.

18 So you got a $175,000 investment driving

19 $800 million in home fees.

20                 And he also touts in this that he

21 has spent $1.75 million on the club.  I don't

22 disagree.  The club is his investment.  He owns the

23 club and he owns the golf course just like we own

24 our houses.  That's nothing more than maintenance

25 costs over seven years.  So I don't consider the
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 1 $1.75 million an investment in the community.  It's

 2 an investment in his business.  And then he goes on

 3 to state that he has spent over $1 million on

 4 frivolous and vindictive lawsuits.

 5       Q.        Is that his wording?

 6       A.        That's all of his wording.  And

 7 every one of the lawsuits that have been brought are

 8 because he violated his partnership agreement with

 9 Rarity Bay Partners.  They didn't -- they didn't

10 start the lawsuit; he did, by starting the action.

11 Or they are the results of the three voting lawsuits

12 that have been run against the RBCAI where he has

13 voted lots he did not own in one election.  That was

14 the 2019 election.  In another election with a legal

15 justification written by Kevin Stevens, Kevin said

16 that he had a right to vote 373 lots that were owned

17 by Rarity Bay Partners and that he should get five

18 votes for each of those 373 lots, which would have

19 given him 1865 votes.  And with those, he could have

20 outvoted everybody in the community, which is what

21 he had been doing all along anyway.

22                 And the last thing on that is Kevin

23 also wrote that he was going to -- that he

24 recommended allowing one vote each on the 373 lots.

25 That's a total of six votes on 373 lots that were
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 1 owned by Rarity Bay Partners.  So that was a second

 2 manipulated election.

 3       Q.        Okay.  So is the idea that was

 4 advanced in argument earlier that somehow it's been

 5 peace and harmony ever since the Sixth Amendment and

 6 the LLC came along -- you disagree with that,

 7 correct?

 8       A.        That's a total joke.

 9       Q.        Okay.  Did you get this email as an

10 association member?

11       A.        Yes, ma'am.  The whole community got

12 that.

13                 MS. DAVIS:  Okay.  We'll introduce

14       this as the next exhibit, email dated Monday,

15       April 11, 2022, to the community.

16                 (Exhibit 8, 4/11/2022 Email to

17                 Rarity Bay Residents, received into

18                 evidence.)

19 BY MS. DAVIS:

20       Q.        Do you contend that you're still on

21 the board?

22       A.        I believe I should be, yes, ma'am.

23       Q.        Okay.

24       A.        Because I believe he violated state

25 law.
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 1       Q.        All right.  And would you like to be

 2 back on the board and be placed on the board until

 3 at least the trial of this case?

 4       A.        Yes, ma'am.

 5       Q.        And why do you think that that's

 6 important that you not just get back on the board in

 7 a year or so when this case is tried but it be done

 8 now?  What is the reasoning for that?

 9       A.        Because there are multiple lawsuits

10 that are going to be heard by the judge,

11 Judge Bryant, in November about the status of our

12 community.  There are then another set of lawsuits

13 that are going to be heard by Judge Bryant in

14 January of 2023 about our community and RBCAI.  And

15 the residents of our community need to have

16 representation on the board.

17       Q.        Do you believe they have that now?

18       A.        No, ma'am.

19       Q.        Are you concerned what will happen

20 if the election -- if the community-minded members

21 are elected by the membership?

22       A.        Well, if community-minded members

23 are elected by the membership, I would almost bet

24 that Michael Ayres will then choose to throw them

25 off the board just like he did Crystal and I, and he
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 1 will keep doing that until he gets people on the

 2 board that are going to see things his way.

 3       Q.        Were you ever told why you were

 4 removed by LLC and Ayres from the board?

 5       A.        No.

 6       Q.        Okay.

 7       A.        I was asked on multiple occasions.

 8       Q.        Tell the judge by whom.

 9       A.        I was asked by myself at the

10 March 5th meeting.  I was asked by Bob Mundle.  He

11 called out Michael Ayres in front of the group and

12 asked Michael Ayres to explain why he removed us

13 from the board.  All Michael Ayres had to say is

14 "Everybody knows why," and turned around and walked

15 to the back of the room.

16       Q.        Is it your goal to stir trouble or

17 to cause disconsent in the community?

18       A.        No, ma'am.  My goal is to represent

19 the community.  And one of the things that I believe

20 the community should be doing is posting on its

21 website copies of all of the legal documents.  I

22 fought for that from the very beginning.  And so far

23 that has not been done.  Only a limited number of

24 lawsuits.  For example, Crystal Pate's lawsuit is

25 not posted on the board, only mine.  And neither are
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 1 the responses from Michael Ayres to me.  They are

 2 not posted on the lawsuit -- on the website.  The

 3 voting lawsuits are not posted on the website.  None

 4 of the three are posted.  The county -- the lawsuit

 5 between Bald Eagle Properties, Salem Pointe, and

 6 Rarity Bay Partners in Knox County is not posted on

 7 the lawsuit.

 8       Q.        On the website?

 9       A.        On the website.

10       Q.        Okay.  I believe we may have -- I

11 asked you if you recognized, see if we misspoke

12 about the date of that second board meeting.  I

13 think I had said March 5th.  Was I incorrect?

14       A.        No.  The second meeting -- it might

15 have been March 24th, but I'm not sure of that.

16       Q.        Okay.

17       A.        (Inaudible.)

18                 THE COURT:  Please don't just mumble

19       and read it, because your court reporter is

20       going crazy trying to figure out what to type

21       down.

22                 THE WITNESS:  Sorry.

23                 MS. DAVIS:  Your Honor, can I take

24       my jacket off?  I'm hot.

25                 THE COURT:  Sure.
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 1                 MS. DAVIS:  Thank you.

 2                 THE WITNESS:  That's correct, the

 3       date must have been the 21st.

 4 BY MS. DAVIS:

 5       Q.        Okay.  So is that then what we

 6 talked about occurred, then, what happened at that

 7 meeting?

 8       A.        That's correct.

 9       Q.        Was that the first board meeting

10 after the meeting on March 1st where you were told

11 you were removed?

12       A.        I think so.  Yes, ma'am.

13       Q.        Is this an email to the members

14 about what purportedly happened at that meeting?

15       A.        That was the main thing that was

16 sent out to the entire community.

17       Q.        Including you?

18       A.        Yes.

19                 MS. DAVIS:  I would like to

20       introduce that as the next exhibit.  Nine.

21                 (Exhibit 9, 3/24/2022 Email to

22                 Crystal Pate, received into

23                 evidence.)

24 BY MS. DAVIS:

25       Q.        So what are you asking the Court to
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 1 do here today?

 2       A.        I would ask the Court to cancel the

 3 August 1st election because Crystal Pate and I

 4 myself should be put back on the board.  We were

 5 duly elected by the community.  I would ask that

 6 Michael Ayres be sanctioned from voting lots he

 7 doesn't own in the future.  That's been adjudged.

 8 The judge has said that on multiple rulings.  I

 9 would ask that Jamie and I be reinstated to the

10 club, because what occurs in the community has

11 nothing to do with the club and, conversely, what

12 happens at the club has nothing to do with the

13 community.

14       Q.        Those are not a related entity?

15       A.        No.  He's tried to make them related

16 entities, but they're not.  They're his businesses.

17 And if he doesn't want to reinstate me to the club,

18 that's fine.  If he will give me my $5,000 back and

19 cancel our agreement, I will not walk in the club at

20 all.

21       Q.        Do you believe that the removal of

22 you and Crystal Pate was in the best interest of the

23 association or in the best interest of LLC?

24       A.        It was definitely in the best

25 interest of Michael Ayres.  That's the only person.
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 1 That's why he sent the same notice to everybody that

 2 was on the self-governance, telling them that they

 3 were no longer members of the club.  They had been

 4 suspended.  If you disagreed with him, that's

 5 retaliatory action.

 6       Q.        Okay.

 7       A.        And it's also intimidation because

 8 it's designed to intimidate the rest of the

 9 community to think, oh, gosh, I might get suspended

10 from the club as well.

11       Q.        Have you also received letters from

12 the LLC threatening you with a defamation lawsuit

13 for talking about this situation in the community?

14       A.        I received a letter from their

15 attorney telling me that I had to save all of my

16 emails, text messages, and electronic communication

17 pending further legal action against me for damages,

18 yes.

19       Q.        Did it say related to what?

20       A.        No, didn't give me a reason.  Didn't

21 tell me what happens, but that I would do it.

22                 MS. DAVIS:  Pass the witness, Your

23       Honor.

24                 THE COURT:  Cross?

25
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 1                   CROSS-EXAMINATION

 2 BY MR. HALE:

 3       Q.        Mr. Frisbey?

 4       A.        Good afternoon.

 5                 THE COURT:  And pull the microphone

 6       down just a little bit more.  Thank you.

 7 BY MR. HALE:

 8       Q.        One thing you said just a moment ago

 9 was that you were not told why you were removed from

10 the board.

11       A.        That's correct.

12       Q.        Is it not a fact that during the

13 course of the board meeting after Michael Ayres told

14 you and Crystal that you were removed from the

15 board, that it was because you were divisive in

16 creating discord in the community and the community

17 had to move on and the only way it was going to move

18 on is if the divisiveness stopped?

19       A.        No, I do not remember that.

20       Q.        But you didn't remember it?

21       A.        I got a recording I can bring in to

22 the Court and play it for you.  I don't think it was

23 said.

24       Q.        Well, but you're not swearing under

25 oath it was not said to you?
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 1       A.        I said, "I don't think it was said."

 2       Q.        The letter that you initially got is

 3 the notebook -- is there a notebook there in front

 4 of you?

 5       A.        (Indicating.)

 6       Q.        Yeah, open that up there if you

 7 would, sir.

 8                 MR. HALE:  May I approach, Your

 9       Honor?

10                 THE WITNESS:  What page?

11 BY MR. HALE:

12       Q.        Mr. Frisbey, I think what I'm

13 looking for is the very first notice letter that

14 Mr. Ayres sent.  And I believe it would be...

15       A.        I got three tabs.  One, two, and

16 three.

17       Q.        Three is your exhibits to your

18 complaint.  Let me flip down there just a minute.

19       A.        So turn to Tab 3.

20       Q.        Look at Tab 3, turn down to

21 Exhibit D.

22       A.        B?

23       Q.        D as in dog.

24       A.        Okay.

25                 THE COURT:  Do you know what it is?
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 1       It's hard to find.

 2                 MR. HALE:  It's the --

 3                 THE WITNESS:  D, I got it.

 4                 MR. HALE:  It's the February 22

 5       notice letter.

 6                 THE COURT:  Is that before or after

 7       the --

 8                 THE WITNESS:  That was the day

 9       before the election, Your Honor.

10                 THE COURT:  Hang on a second.  Is

11       that before or after the bylaws?  The bylaws

12       look like they are B.

13                 MR. HALE:  It would be after that.

14       It would be D.  There should be tabs in there.

15                 THE COURT:  Just a second.  Give me

16       a chance to catch up to you.

17                 MS. DAVIS:  What's the date of the

18       emails?

19                 THE WITNESS:  Exhibit B.

20                 MS. DAVIS:  Got it.

21 BY MR. HALE:

22       Q.        Now, this letter would have been

23 sent to the existing board members before the

24 election in which you were elected; is that correct?

25       A.        Yes.  It went to what I call the old
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 1 board.

 2       Q.        And he wouldn't have known to send

 3 it to you because you hadn't been elected yet,

 4 correct?

 5       A.        Correct.

 6       Q.        Then if you flip to the next page,

 7 Exhibit E, if I'm understanding you correctly,

 8 Exhibit E is the notice letter that you were sent on

 9 February 24 notifying you of the meeting on March 1

10 and the possibility that there being directors

11 removed at that meeting, correct?

12       A.        Correct.  It was sent to all four of

13 the people that were elected at the community

14 election on the 23rd.

15       Q.        Now, turn back, if you would, in

16 those papers --

17                 THE COURT:  Let's just be clear.

18       These are also already made exhibits.  But I

19       want to keep the record clear of what --

20                 MR. HALE:  They are.

21                 THE COURT:  -- they are.

22                 MS. DAVIS:  I'm not sure that I put

23       D into evidence because he didn't recognize

24       that it was sent to him.  I asked him that.

25                 THE COURT:  Yes.  But E --
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 1                 MS. DAVIS:  E is, yes.

 2                 THE COURT:  -- is the same thing.

 3                 MR. HALE:  As Exhibit 6.

 4                 THE COURT:  Yes, Exhibit 6.

 5                 All right.  Go ahead.

 6 BY MR. HALE:

 7       Q.        Now, if you would, sir, please go to

 8 the part of -- I guess it would be -- it would be

 9 after the exhibits.  If I can approach, I can show

10 you exactly where it is.

11       A.        Please do, because I'm lost.

12       Q.        I don't think it's been introduced

13 yet.  It would be -- it would be Exhibit 2 to our

14 response to your petition.  It's dated February 25.

15 You recognize that email?

16       A.        This was an email written by

17 Crystal -- or written to Crystal Pate.  I don't know

18 Mr. White.

19                 THE COURT:  Which document are we

20       looking at now?

21                 THE WITNESS:  It's got my name on

22       it.  It says to Michael Frisbey, Curtis

23       Crawford, Bob Mundle, Steve Wholford, Chad

24       Story --

25                 THE COURT:  Okay.  Stop.  Which
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 1       document are we looking at, Mr. Hale?

 2                 MR. HALE:  Let's do it this way.

 3                 THE COURT:  You've given me this

 4       notebook.  If you can just tell me which

 5       document it is in here.  Is it one of the ones

 6       provided?

 7                 MR. HALE:  Yes, it is.

 8                 THE COURT:  Do you know which one it

 9       is?

10                 MR. HALE:  It's Exhibit 2 to our

11       response.

12                 THE COURT:  Okay.

13                 MR. HALE:  In the numbered 3.

14                 THE COURT:  Marked with A's and B's.

15                 MR. HALE:  Mine are marked -- the

16       responses are marked with numbers.  The

17       actual -- yeah, it would be right there.

18                 THE COURT:  All right.  Exhibit 2.

19                 MR. HALE:  Yes, ma'am.

20                 THE COURT:  All right.

21                 MR. HALE:  So that's been marked as

22       Exhibit 10.

23                 (Exhibit 10, 2/25/2022 Email from

24                 Salem Pointe, received into

25                 evidence.)
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 1                 THE COURT:  I don't need it.

 2                 MS. DAVIS:  Can I see it?

 3 BY MR. HALE:

 4       Q.        My question to you is, as you look

 5 at Exhibit 2 -- it's an email addressed to you.  And

 6 my question is, did you -- have you seen that email,

 7 and did you get that email, or do you not remember

 8 it?

 9       A.        I don't know Patrick White.  So I

10 don't know why I would have gotten -- I mean, my

11 name is on it.  I'm not disputing that it's an

12 email.

13                 THE COURT:  Is this your correct

14       email address?

15                 THE WITNESS:  Yeah, it's my correct

16       email, but it says here, Judge, "Critical

17       questions that demand answers Mr. White."  I

18       don't know a Mr. White, nor do I know --

19 BY MR. HALE:

20       Q.        I'm not asking you about the

21 content.  All I'm asking you about, Mr. Frisbey, is

22 did you get this email?

23       A.        I don't remember.  I may have.

24       Q.        Well, maybe it will refresh your

25 memory if you look down at Item No. 2, where it
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 1 says -- No. 2.

 2       A.        "Are you Patrick White named in the

 3 attached regarding Judge Bryant's court?"

 4       Q.        I'm asking you the -- start with

 5 "the plan."

 6       A.        "The plan," okay.

 7                 THE COURT:  Wait.  Now you lost me

 8       on that one, "the plan."

 9                 MR. HALE:  It's about three lines

10       below Item 2, "the plan."

11                 THE COURT:  Okay.

12 BY MR. HALE:

13       Q.        If you'll read that.

14       A.        (Reading:)

15               "The plan:  All board members will be

16               consulted on March 1st at 11:00 a.m.

17               as to their desire to continue serving

18               on the board, and how honest the

19               answers are to these questions will be

20               a determining factor."  Okay.

21       Q.        Read on.

22       A.        (Reading:)

23               "If past performance is indicative of

24               future results, then I do not have

25               high hopes specifically for
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 1               Mr. Frisbey or Ms. Pate.  No more

 2               deceit will be tolerated in a

 3               leadership position on the board.

 4               There are too many good people's

 5               expectations and livelihoods at stake

 6               for myopic self-serving agendas to

 7               survive any further."

 8       Q.        Does reading that refresh your

 9 memory that you got that?

10       A.        No.

11       Q.        Are you denying that you got it?

12       A.        I'm saying I don't remember getting

13 it because I don't know Mr. White.

14       Q.        Well, your name is in there, isn't

15 it?

16       A.        I'm not disputing it.  I said if he

17 sent it to me, I probably got it, but I don't

18 remember it.

19       Q.        The meeting that followed up that

20 February 25th email and the earlier ones we talked

21 about, the March 1 meeting, was an organizational

22 meeting of your board, where the new board members

23 and the old board members were to go.  Is that

24 correct?

25       A.        Correct.
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 1                 Announced at the annual meeting.

 2       Q.        Had you ever been to one of the

 3 organizational meetings before of the board?

 4       A.        I don't think so.

 5       Q.        So you don't know how they normally

 6 had conducted those meetings?

 7       A.        Yes, I do know, because I was told

 8 by some of the previous board members what occurred

 9 at them.

10       Q.        So you were told by somebody.

11 That's called hearsay.

12       A.        Yes.

13       Q.        You can't talk about that.

14       A.        Right.

15       Q.        But the question is, you didn't

16 witness any of those meetings in the past, did you?

17       A.        No.  But our charter says what the

18 purpose of the organizational meeting is supposed to

19 be.

20       Q.        My question is, did you ever attend

21 one?

22       A.        I don't think so.  I don't remember.

23       Q.        You attended this one, though.

24       A.        Yes.  I was on the board.

25       Q.        And do you remember who presided at
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 1 that meeting?

 2       A.        We elected officers, and Chuck

 3 Porter was elected president, and he presided at the

 4 meetings.

 5       Q.        Were any of the outgoing board

 6 members there?

 7       A.        Some were in the audience.

 8                 THE COURT:  I'm sorry.  I couldn't

 9       understand what you just said.

10                 THE WITNESS:  Some were in the

11       audience.

12 BY MR. HALE:

13       Q.        And my question to you is about that

14 meeting.  Did you understand that historically that

15 meeting had been a meeting between the new and the

16 old board members where they transitioned the work

17 of the old board members to new board members and

18 that it was generally never an open meeting?

19       A.        Yes and no.  Yes, I am aware that

20 that's what the organizational meeting is, and no,

21 because our charter and bylaws all say we're

22 supposed to have open meetings.  And that obviously

23 should have been an open meeting and was announced

24 at the annual meeting, so therefore, it was assumed

25 to be an open meeting.
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 1       Q.        Assumed by you?

 2       A.        I think assumed by anybody in the

 3 community.

 4       Q.        Did -- did you --

 5       A.        A lot of people attended.

 6       Q.        Did you send out emails to people in

 7 the community telling them about this organizational

 8 meeting and encouraging them to come?

 9       A.        I may have.  I don't remember.

10       Q.        If I'm understanding your answers

11 correctly, your position would be that only as it

12 relates to litigation should a board of directors of

13 a non-for profit -- they should never have any kind

14 of closed meetings where they talk about delicate

15 things possibly or where they're not making

16 decisions; they're just transitioning the work?

17       A.        Like I said, my opinion, my opinion

18 is that in a community in a nonprofit organization,

19 where you've got 600 families with hundreds of

20 thousand dollars' worth of homes, those board

21 members are supposed to be elected by the community,

22 not appointed.  And as such, unless it is of a legal

23 nature and therefore bound by a confidentiality

24 agreement or it is something dealing with personnel,

25 it should be open.  All of our meetings should be
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 1 open to the community.  That's the people they

 2 represent.  If the meetings aren't open, how are the

 3 residents going to know whether the board members

 4 are voting the way they want them to vote?  That's

 5 common sense.

 6       Q.        Well, this is an organizational

 7 meeting, and I think you have already agreed with me

 8 this organizational meeting historically was a

 9 closed meeting.

10       A.        No, sir.  I don't remember that.  I

11 mean, our charter and bylaws say all of our meetings

12 are open.

13       Q.        But you just admitted to me a minute

14 ago that historically these organizational meetings

15 had been only between the board members coming and

16 going and transitioning work.

17       A.        No.  I said that yes, I was aware

18 that they were organizational meetings where the two

19 boards got together.  I never said that they were

20 closed meetings.

21       Q.        Well, the record did --

22       A.        Let's read the record back.  If I

23 did, I misspoke.  I apologize.  I'll correct it now.

24       Q.        But the point is that you didn't --

25 you don't -- let's assume for a minute that the
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 1 board had an organizational meeting that time of

 2 year where they transitioned work from old board to

 3 new board.  And they thought that was the best way

 4 to handle that.  You disagree with that; is that

 5 right?

 6       A.        If it's just in a business meeting,

 7 where they're electing their officers and deciding

 8 who is going to be on what committee, should be an

 9 open meeting.

10       Q.        I'm saying, you are telling me you

11 disagree with having that meeting as a closed

12 meeting even if that's been the history of Rarity

13 Bay?

14       A.        Yes, I would disagree with that.

15       Q.        Okay.

16       A.        Because it represents a community

17 meeting.

18       Q.        So you're not too interested in how

19 things have been done in the past that have worked

20 well for Rarity Bay, correct?

21       A.        They haven't worked well for Rarity

22 Bay, or we wouldn't be involved in all the lawsuits

23 that we're involved in, and there wouldn't be over

24 almost 600 people that signed a petition on

25 self-governance if everybody thought things were
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 1 going well.

 2       Q.        Well, let's talk about the lawsuits,

 3 then.  You want to talk about those.  The original

 4 lawsuit that was filed --

 5       A.        What's the original lawsuit?  Catch

 6 me up.

 7       Q.        You know all about it.

 8                 MS. DAVIS:  There are a lot of

 9       lawsuits.  Can you identify which one you're

10       asking him about?

11                 MR. HALE:  I will.

12                 MS. DAVIS:  Okay.

13 BY MR. HALE:

14       Q.        Do you know what started all of

15 this?  Do you have any idea?

16                 MS. DAVIS:  Objection.  I have no

17       idea.

18                 THE COURT:  I'm not sure what you

19       mean "this," so would you please be more

20       specific.

21                 MR. HALE:  Well, these lawsuits that

22       we're talking about.

23                 THE COURT:  Which lawsuits?

24                 THE WITNESS:  Which lawsuit?

25
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 1 BY MR. HALE:

 2       Q.        The original one.

 3       A.        Tell me what the original lawsuit

 4 was about, and I'll try to answer your question.

 5       Q.        It has to do with the declarant

 6 rights and how the LLC came to have those declarant

 7 rights.  Does that help you?

 8       A.        So it was the lawsuit -- I'm just

 9 asking you a question.  So was it the lawsuit filed

10 by Rarity Bay Partners saying they should have had

11 the -- or at least shared the declarant rights with

12 Michael Ayres?  Is that what you're referring to

13 with the original lawsuit?

14       Q.        Exactly.

15       A.        Yes, I'm aware of that lawsuit.

16       Q.        So do you have any idea what the

17 Court has ruled with respect to who bought the

18 declarant rights?

19       A.        Yes, I do.

20       Q.        In 2015?

21       A.        Yes, I do.

22       Q.        What has the Court ruled on that?

23       A.        The Court ruled that Michael Ayres

24 acquired the development right -- or the declarant

25 rights.
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 1       Q.        Do you have any reason to disagree

 2 with that?

 3       A.        That's what the Court ruled.

 4       Q.        Is there any reason that in some of

 5 your articles involving the Rarity Bay Times, as you

 6 call it, that you suggest that Michael Ayres or the

 7 LLC received the declarant rights from the holdings

 8 partnership?

 9       A.        That was a part of the arguments

10 that was made by Rarity Bay Partners is that the

11 declarant rights were supposed to be shared, and the

12 Court ruled against them.  So the Court ruled

13 against them.  Mike Ayers is the declarant and has

14 the declarant right.

15       Q.        If that's the case, why would you

16 put in your Rarity Bay News -- why wouldn't you just

17 explain what actually happened rather than what the

18 arguments of Rarity Bay Partners were about it, that

19 they failed to --

20                 MS. DAVIS:  Objection.  Irrelevance,

21       Your Honor.

22                 THE WITNESS:  Show me what you're

23       reading.  I have no idea what you're reading.

24                 THE COURT:  Mr. Frisbey, when

25       somebody says the words "I object" --
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 1                 THE WITNESS:  Oh, I'm sorry.  I

 2       didn't hear it.

 3                 THE COURT:  And I'm going to ask

 4       them to say it loudly.  Then that means

 5       everyone stops talking until I hear from the

 6       person that's objecting.

 7                 THE WITNESS:  I'm sorry.  I didn't

 8       hear it.

 9                 THE COURT:  Objection?

10                 MS. DAVIS:  Objection as to

11       relevance of what was in a newsletter.

12                 THE COURT:  Relevance, Mr. Hale?

13                 MR. HALE:  The relevance is there

14       are lots of communications in which

15       Mr. Frisbey has sent out in the neighborhood

16       that are not accurate, but they are sent to

17       put the LLC in the worst possible light.  One

18       of them suggests that somehow Mr. Ayres,

19       through the LLC, did not originally acquire

20       the declarant rights from the receiver.

21       Somehow --

22                 THE COURT:  Tell me the relevance of

23       all of that.

24                 MR. HALE:  It has to do with why

25       Mr. Ayres eliminated this position from the
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 1       board.  Because it was spreading information

 2       that was very complicated and he didn't know

 3       what he was spreading.  I guess that's the way

 4       I would say that.

 5                 THE COURT:  So you're arguing that

 6       it goes to for cause.

 7                 MR. HALE:  No.  I agree there

 8       doesn't have to be cause.  But there seems to

 9       be a need to show what the facts are that are

10       going on out there, because we hadn't had any

11       ability to have a trial and we hadn't had the

12       ability to --

13                 THE COURT:  Whoa, whoa, whoa.  Don't

14       tell me you haven't had the ability to have a

15       trial.  I've been the one trying to make this

16       thing try for years.  You can have an ability

17       to have a trial any six months that are out

18       there.  So because you all haven't gotten it

19       ready or whatever's happened, COVID,

20       everything else that's been an excuse.  I

21       don't want the public to think I haven't been

22       able to give you a trial date, because I have.

23                 MR. HALE:  And I didn't intend to

24       suggest that you -- it had to do with you.

25       You didn't withdraw from the case and cause a
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 1       90 day --

 2                 THE COURT:  No, sir.  I didn't

 3       create COVID.  I didn't create any of these

 4       problems.  And you all have got trial dates.

 5                 So the question is, do we need to go

 6       into all of this when it's her burden to prove

 7       that he has been kicked off the board, and

 8       because of that there's a basis for her to get

 9       an injunction?

10                 MR. HALE:  Our position is he could

11       be put off for cause or without cause.

12                 THE COURT:  All right, then the line

13       of questions you're asking him are irrelevant

14       about what he wrote in a newsletter.

15                 MR. HALE:  That's the ruling?

16                 THE COURT:  Yes.

17 BY MR. HALE:

18       Q.        Mr. Frisbey, what is the --

19 testified that you were also a member of the RBHOO.

20       A.        RBHOO, homeowners association?

21       Q.        What is that?  Why would you have

22 something within the homeowners that already exists?

23       A.        Because it serves a completely

24 different purpose than the RBCAI.  The RBCAI handles

25 the payments and they take in all of the income that
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 1 arrives in the community from the assessments, and

 2 they pay out the bills for maintaining the

 3 infrastructure and things that are needed around the

 4 community.  There was not a lot of involvement by

 5 the community when the declarant came in on things

 6 that the community were interested in.  RBHOO -- and

 7 I may be incorrect when I say this, but there are

 8 members of RBHOO here that can correct me if I say

 9 it wrong.  RBHOO was started to represent the

10 interest of the community, to do surveys, to do --

11 share things of interest in the community, to do

12 things that the board was not doing.  And I was a

13 member of RBHOO for two terms.

14       Q.        Okay.

15       A.        Example being RBHOO right now just

16 had a meeting where they tried to educate the

17 community on all of the governing documents because

18 they are so confusing.  So there were several

19 presentations done going through all of the

20 governing documents, going all the way back when

21 Tellico Lake was created.

22       Q.        Okay.  This is not the

23 self-governance group, is it?

24       A.        No.

25       Q.        That's a totally different group?
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 1       A.        Totally different group.

 2       Q.        And are you a part of that group?

 3       A.        Yes.

 4       Q.        And --

 5                 (Brief interruption.)

 6                 THE COURT:  You lose it on two, not

 7       one.  I'm talking to the phone that just went

 8       off back there again.

 9                 Mr. Hale, why do they only go off

10       when you're talking?

11                 MS. CAFFEY-KNIGHT:  I thought I had

12       it off.  I'm sorry.  It's off.

13                 MR. HALE:  I'm a magnet.

14                 MS. CAFFEY-KNIGHT:  I apologize,

15       Counsel.

16                 THE COURT:  Go ahead, Mr. Hale.

17 BY MR. HALE:

18       Q.        I forgot where I was now.

19       A.        You were asking if I was a member of

20 self-governance.

21       Q.        And you said, yes, you were.

22       A.        I am.

23       Q.        And --

24                 THE COURT:  What committee is that

25       from?  Is that part of HOO or CAI?
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 1                 THE WITNESS:  No, ma'am.  It's an

 2       organization that simply started as a group of

 3       residents who were very unhappy over the way

 4       the community was being handled and over the

 5       dictatorial position that the declarant had

 6       taken on the multitude of issues and felt like

 7       that we needed to become sufficiently

 8       governing because you've got -- as you know,

 9       you've got LLC on one side wanting to be the

10       declarant, and you've got Rarity Bay

11       Properties on the other side wanting to be the

12       declarant, and they are mutually opposing

13       positions on that.  And there's a lot of

14       conversation, and it's just that because I've

15       seen no proof one way or the other, but

16       there's a lot of conversations that Rarity Bay

17       Partners becomes the declarant, that they are

18       going to be bringing in cheap, inexpensive

19       homes into the community.  And the LLC's

20       position is, oh, I've got to remain the

21       declarant because I'm protecting you from all

22       of the lawsuits that Rarity Bay Properties

23       will hold against you as they try to gain

24       control of the design review board.  And if

25       the community can get rid of the declarant
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 1       rights from both parties, it then takes a

 2       67 percent vote of the entire community to

 3       change any of the guidelines in the building,

 4       and therefore, the community is protected from

 5       LLC, RBP, XYZ, or anybody else that might

 6       acquire the declarant rights down the road.

 7       It's the best alternative to protecting the

 8       community.

 9 BY MR. HALE:

10       Q.        You now understand that the

11 declarant rights were purchased by the LLC in the

12 first instance when you received them, correct?

13       A.        Right.  I do.  I saw the assessment

14 of the declarant rights, and I think they were

15 purchased for a dollar.

16       Q.        Where did you see that?

17       A.        It was in the receivership papers

18 where the assessment was done -- an appraisal was

19 done as a part of the court-ordered receivership.

20       Q.        And your testimony here today is

21 that you think they bought those rights for a

22 dollar?

23       A.        I'm simply saying that the appraisal

24 that was done at the time that the thing was bought

25 out of receivership lists those, list the value of
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 1 the declarant rights at one dollar.

 2       Q.        Are you testifying on the basis of

 3 something you had seen with your own eyes?

 4       A.        Yes, I am.

 5       Q.        Or testifying about something

 6 somebody told you?

 7       A.        No.  I have physically seen it.

 8 It's highlighted in red on the page that I have got

 9 at home.

10       Q.        If Michael Ayres paid a lot more

11 money than that, you wouldn't know that, would you?

12       A.        I would not know that.

13       Q.        Let me ask you, if you had bought a

14 golf course, country club, all the assets related to

15 it, if you had done that, and you had bought the

16 declarant rights to go with them, and you were going

17 to make a place for your family to earn a living,

18 would it not bother you that people were not the

19 least bit concerned about taking away part of what

20 you had bought?

21                 MS. DAVIS:  Objection, Your Honor.

22                 THE COURT:  The basis?

23                 MS. DAVIS:  Relevance of what he

24       thinks about that situation.

25                 THE COURT:  Mr. Hale?
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 1                 MR. HALE:  Well, this witness has --

 2       in Exhibit No. 1 to our response has made it

 3       clear his whole role in life is to do away

 4       with Michael Ayres and the declarant rights,

 5       and I'm just trying to figure out if he really

 6       thinks that's fair under the circumstances

 7       that Michael Ayres bought those rights.

 8                 THE COURT:  I think for today's

 9       purposes that's not relevant, and you can

10       certainly explore that during the deposition.

11                 MR. HALE:  Okay.

12 BY MR. HALE:

13       Q.        Did you submit some questions about

14 the design review board to the LLC?

15       A.        Yes, I did.  Four questions.

16       Q.        If I'm remembering correctly, J.R.

17 Young, the club manager, wrote you back and answered

18 those questions.  Do you remember that?

19       A.        I wrote the original email to the

20 board, not to J.R.  J.R. is not a member of the

21 board.  So J.R.'s email was an opinion.  I was

22 asking specifically our city board members the

23 status of those questions.

24       Q.        You understand that the board of the

25 association has very little, if anything, to do with
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 1 the design review board, correct?

 2       A.        I understand that's how it is

 3 currently managed.  But Resolutions 14 and 28

 4 clearly give the RBCAI the authority to administer

 5 and control and manage the design review board, and

 6 the RBCAI's insurance indemnifies the design review

 7 board and the people on it because it's a part of

 8 the community.  And the fact that it indemnifies

 9 them says that we ought to have the ability to get

10 insight into how the DRB is managed.  And a real

11 world example of that is, all of the moneys --

12 anytime somebody builds a new house in Rarity Bay,

13 they have to pay on average $13,000 upfront in

14 deposits, and they'll get most of that money back

15 when they were issued a COC for their house.  That

16 money is not paid to the CAI.  That money is paid to

17 a private separate company called Premier Resort

18 Management.  Now, I have been in business for a long

19 time and I own my own business, and that scares the

20 hell out of me.

21                 THE COURT:  Let's not use profanity

22       in court.

23                 THE WITNESS:  I'm sorry.  That

24       scares me because if anything happens and

25       Premier Resort Management for any reason goes
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 1       out of business, those 70 homeowners that paid

 2       their deposit to Premier Resort Management, a

 3       part of the CAI, is going to come looking to

 4       the CAI to get paid back their deposit.  And

 5       that scares me, because that potentially is a

 6       huge liability for the community.  And good

 7       fiduciary responsibility says, number one,

 8       that money should go into an escrow account.

 9 BY MR. HALE:

10       Q.        And how do you know it's not in

11 escrow?

12       A.        I don't.  I'm saying.

13       Q.        Well, I figured you didn't.

14       A.        No, I don't.  But the CAI ought to

15 be able to see the total amount of money that's in

16 that escrow account.  They ought to be able to have

17 a listing of who paid what in the way of a deposit

18 so that they know what is expected to be paid back.

19 Just basic financial fiduciary visibility.  And I

20 sent the four questions to the board specifically

21 asking about those questions.

22       Q.        And what started all of this is I

23 asked if you heard back from J.R. Young in response

24 to that?

25       A.        I did.
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 1       Q.        You hadn't said yes or no.

 2       A.        I think I did.

 3       Q.        My question to you is, did you put

 4 what he responded in the Rarity Bay News?

 5       A.        No, because --

 6                 MS. DAVIS:  Objection to relevance,

 7       Your Honor.

 8                 THE COURT:  Relevance, Mr. Hale?

 9                 MR. HALE:  Still trying to

10       demonstrate a couple of things, that we have a

11       divisive situation that is -- warrants some

12       work on the part of my client.

13                 THE WITNESS:  We have a divisive

14       situation --

15                 THE COURT:  I --

16 BY MR. HALE:

17       Q.        Just wait.

18                 THE COURT:  The question really to

19       me is mostly a legal question, is should this

20       Court put Mr. Frisbey back on the board or say

21       that he was improperly removed from the board

22       under the standard right today of -- I guess

23       it's immediate and irreparable harm for an

24       injunction.  So you're going into for cause

25       again, which we all have agreed is not the
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 1       issue.

 2                 MR. HALE:  Okay.

 3 BY MR. HALE:

 4       Q.        Do you know, Mr. Frisbey, who the --

 5 are you acquainted with the people that are now on

 6 the board?

 7       A.        Yes.

 8       Q.        I was interested in your answer

 9 where you said they came up with a compromise, and

10 there was one board member picked three people, and

11 the other board member picked three people, so there

12 would be even between -- what was the two camps you

13 called it?

14       A.        Between those that support the

15 declarant and those that support self-governance in

16 the community.

17       Q.        So you don't have faith in this

18 group going forward that they can manage the affairs

19 of the board without you?

20       A.        If you have six people and all of

21 the votes end in a 3-3 tie, nothing gets done.  You

22 need a majority one way or the other.

23       Q.        Have we had any indication that that

24 has been the case?

25       A.        Yes.
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 1       Q.        We have?

 2       A.        Yes.

 3       Q.        There has been a vote on the board

 4 since those three people were added to each side.

 5 You're telling me there has been a vote and there

 6 has been ties.

 7       A.        The vice president even made a

 8 comment.  Chad Story made a comment that he was

 9 tired of having a tie on all of the topics that the

10 board was doing, and we needed the election to

11 resolve it.

12       Q.        You think you would be able to

13 bring -- if you were put back on there, you would be

14 able to bring about consensus, or would you be one

15 of the self-governance people?

16       A.        I'm going to represent the

17 community.

18       Q.        I'm going to ask you to -- based on

19 your own personal first-hand knowledge, what do you

20 think that the declarant has done that is harmful to

21 the community that you think should be eliminated?

22       A.        Okay.  He has --

23                 MS. DAVIS:  Objection to relevance.

24                 THE COURT:  Relevance today?

25                 MR. HALE:  I'll withdraw the
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 1       question.

 2                 THE COURT:  All right.

 3 BY MR. HALE:

 4       Q.        Have you attended board meetings of

 5 the association board?  I think you said you bought

 6 your property there in 2014.

 7       A.        Correct.

 8       Q.        Did you attend the board meetings

 9 prior to being elected to the board?

10       A.        Yes.

11       Q.        All of the time, part of the time,

12 or --

13       A.        I try to attend most of them.

14 Because I think it's important as a member of the

15 community that you are involved in the community and

16 know what's going on.

17       Q.        Okay.

18       A.        It's our money.

19                 MR. HALE:  Okay.  I don't think I

20       have anything further.

21                 THE COURT:  Okay.

22                 Anything else from the community

23       association?

24                 MR. STEVENS:  Very briefly, Your

25       Honor.
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 1                   CROSS-EXAMINATION

 2 BY MR. STEVENS:

 3       Q.        Obviously, this lawsuit pertains to

 4 certain declarant rights regarding the right of the

 5 declarant to remove members of the board, correct?

 6       A.        Correct.

 7       Q.        Okay.  Aside from declarant rights,

 8 there also is a lawsuit that pertains to voting

 9 allocation, counting of votes, who gets what votes

10 in election, correct?

11       A.        Correct.

12       Q.        Now, aside from those issues, which

13 the Court will rule on from a legal perspective

14 ultimately -- you understand that?

15       A.        Uh-huh.

16       Q.        Yes?

17                 Can you point to any specific vote

18 or decision of the board of directors in the seven

19 years that you were in Rarity Bay that was wrong,

20 improper, or violated its fiduciary responsibility?

21       A.        Yes.  I think by simply allowing

22 Michael Ayres to vote lots he did not own is

23 damaging to the community.

24       Q.        That goes right back to what I

25 talked about in the lawsuits that the Court is going
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 1 to resolve who gets what votes.  So I asked you to

 2 exclude that.  I want to talk about a vote where

 3 they spent money, they allocated money, they changed

 4 the common area, they changed the sewers.

 5       A.        Yes.

 6       Q.        Can you point to a specific vote or

 7 decision of the board in the seven years you've been

 8 in the community that was wrong --

 9       A.        Yes.

10       Q.        -- because you didn't include any in

11 your complaint?

12       A.        Yes.

13       Q.        So if you didn't allege it in your

14 complaint, what can you point to today?

15       A.        Specifically, the legal action where

16 the RBCAI filed an action against Rarity Bay

17 Partners for their assessments.

18       Q.        Again, that's getting back to a

19 legal decision the Court is going to make.  I want

20 to talk about something that is factually wrong or

21 improper or outside of their authority.

22       A.        The board voted to do that action.

23       Q.        I understand you disagree with that.

24       A.        Well, the board voted to do that

25 action when they knew full well, according to the
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 1 Sixth Amendment, by their own wording, Michael Ayres

 2 is -- excuse me, Rarity Bay Partners is exempt from

 3 paying assessments from May of -- or March of 2015

 4 until March or May of 2025.

 5       Q.        I'm not arguing any of the legal

 6 issues that this Court is going to decide.  I'm

 7 asking you about a specific decision that you can

 8 point to where they put in new street signs, where

 9 they changed the parameters of a common area, or

10 they put a new entrance in.  What have they done in

11 the ordinary course of business in the seven years

12 that you have been there that you can point to that

13 this board, current board, or past board did wrong

14 or illegally outside of the issues this Court is

15 going to decide?

16       A.        I'm trying to answer your question

17 if you will give me a chance.  The community is

18 going to spend, has spent, and is about to spend

19 more money, hundreds of thousand dollars in legal

20 fees defending this situation.  Their decision --

21                 MR. STEVENS:  Your Honor, with

22       respect, he's not answering.

23                 THE COURT:  He's telling you -- he's

24       answering what he thinks was inappropriate.

25
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 1 BY MR. STEVENS:

 2       Q.        So the bottom line is, other than

 3 lawsuits, which you disagree with, your own

 4 position, you didn't allege a specific instance of

 5 board misconduct, correct?

 6       A.        Misconduct?

 7                 MS. DAVIS:  Objection.  It isn't

 8       about board misconduct.

 9                 MR. STEVENS:  Well, it's very

10       relevant --

11                 MS. DAVIS:  You don't have to sue

12       the board because they think they did

13       something wrong.

14                 MR. STEVENS:  It's very relevant to

15       the point that he's alleging some irreparable

16       injury may occur in the next few months before

17       an election.

18                 THE COURT:  You can ask him about

19       that, but not about anything that's in the

20       past when he's not even been on the board.

21 BY MR. STEVENS:

22       Q.        So what irreparable injury did you

23 expect the board will cause -- the current board,

24 without you sitting on it, will cause between now

25 and the time this judge rules at trial?
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 1       A.        Two things could occur.  Number one,

 2 they could decide to vote for a pavilion, which has

 3 been wanted by the declarant for two years.  They

 4 already spent money on a design for it, and yet that

 5 has never come up for a vote by the entire

 6 community.  The community -- if they are going to

 7 spend -- my position, if they're going to spend more

 8 than $100,000 on any amenity, new or old, unless

 9 it's maintenance, that should come before a vote of

10 the entire community.  And if the entire community

11 votes 51 percent, yes, that they want it, done deal.

12 But if they don't, you don't spend the money.

13                 They did that when they put in the

14 walkways.  The walkways are great except for the

15 fact that it was done based on a very small number

16 of people in the community wanting it.  It never

17 went out to the entire community for a vote.

18       Q.        So the only way that the community

19 can avoid that risk -- the six members of the board,

20 the only way they can avoid that risk is to have you

21 back there to stop it?  Is that it?

22       A.        I didn't say that.  I didn't say

23 that.

24                 MR. STEVENS:  That's all I have,

25       Your Honor.
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 1                 MS. DAVIS:  I think he had two.  He

 2       didn't have a chance to complete it.  He said

 3       he had two and was only allowed to talk about

 4       one.

 5                 THE COURT:  You can go ahead and ask

 6       him on redirect.

 7                 REDIRECT EXAMINATION

 8 BY MS. DAVIS:

 9       Q.        Mr. Frisbey, what was the second

10 thing that you were going to talk about as far as

11 what would happen if you're not put back on the

12 board?

13       A.        The pavilion is one.  I think that

14 they will try to shove that through.

15                 The second thing that I am very

16 concerned about is they may try to put it on golf

17 course property or property owned by the declarant,

18 and we will have another situation just like we do

19 with the community service agreement, where the

20 board voted to put a maintenance shed on property

21 that was not owned by them.  It was owned by the

22 declarant.  And so he's got an annual rent off of

23 that building.  If the community is going to spend

24 its money on a maintenance shed or on a pavilion or

25 anything else, it needs to be on property that is
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 1 owned by the community.  We don't need to be

 2 building annuities for anybody.

 3       Q.        Do you think that the voters who

 4 voted for you have any role in it than you being

 5 back on the board or being recognized as still being

 6 on the board?

 7       A.        Absolutely.

 8       Q.        How is that?

 9       A.        I think they voted for me because of

10 the positions that I've taken on things, like

11 wanting to pass a resolution that says the board

12 must have 51 percent vote of the community before

13 they spend more than $100,000 on any new assessment.

14       Q.        Are you unique in that position?

15       A.        Yes, ma'am.

16       Q.        So any of the people who would be

17 otherwise elected wouldn't represent that point of

18 view necessarily?

19       A.        I don't know the answer to that.  I

20 was the only one at the board meeting on the Meet

21 The Candidates night that supported it.

22       Q.        Okay.

23       A.        Another position that I took was

24 that Resolutions 14 and 28 give us the ability to

25 have some level of control over the DRB.  I think
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 1 that the CAI should require if -- number one, I

 2 think that the deposit should go to CAI and not a

 3 third party, an independent private party that could

 4 go belly up at any point in time.

 5       Q.        So that's an issue that you would --

 6       A.        Absolutely.

 7       Q.        -- have in the next year?

 8       A.        Yes.  Absolutely.

 9       Q.        Okay.  Is there also concern that

10 anyone who has similar viewpoints to you would be

11 similarly removed by the declarant or purportedly

12 removed by the declarant?

13       A.        Absolutely.

14                 MS. DAVIS:  Nothing further.

15                 THE COURT:  All right.  Recross?

16                  RECROSS-EXAMINATION

17 BY MR. HALE:

18       Q.        Are you aware of any plan to build

19 the pavilion anytime in the foreseeable future?

20       A.        I have no idea.  I don't know.  They

21 got plans being drawn up.  They spent $5,000 of the

22 community's money drawing up plans for a pavilion.

23       Q.        So you don't know if it's going to

24 be built.  Do you know if there's any talk about it

25 being on the golf course property, or is that just
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 1 speculation on your part?

 2       A.        There was talk about it.  But my

 3 point is not just whether or not -- my point is any

 4 amenity that the community builds should be on

 5 community property and any new amenity that the

 6 community builds should be voted on and approved

 7 only if 51 percent of the residents want it.

 8       Q.        So if you can lease property for

 9 less than you can buy it to build a pavilion, you're

10 better off, wouldn't you say?

11                 I mean, you don't know whether or

12 not leasing from the country club would be a good

13 deal or a bad deal.  It might be a good deal, right?

14       A.        Just as a general principle, I don't

15 believe that you build anything on leased property

16 if you plan to own it.

17                 MR. HALE:  Nothing further.

18                  RECROSS-EXAMINATION

19 BY MR. STEVENS:

20       Q.        Just to follow up on specifically

21 what I asked.  You said that the board voted to

22 spend $5,000 to design a potential pavilion; is that

23 correct?

24       A.        I think it was $5,000.

25       Q.        Have you seen that design?
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 1       A.        No, I have not.

 2       Q.        Has the board voted to build a

 3 pavilion?

 4       A.        Not to my knowledge.  Of course, I

 5 don't know what happens in executive session.

 6       Q.        Have you seen anything on an agenda

 7 relative to building a pavilion?

 8       A.        Yeah.  It's been asked at several

 9 board meetings what's the status of it.

10       Q.        Aside from allocating $5,000 to

11 review a potential design, there's no -- to your

12 knowledge, no vote scheduled or no imminent vote

13 scheduled relative to building a pavilion, is there?

14       A.        To my knowledge, no.

15                 MR. STEVENS:  Thank you.

16                 MS. DAVIS:  Nothing further, Your

17       Honor, for this witness.

18                 THE COURT:  All right.  You may step

19       down.

20                 MS. DAVIS:  Can we take a short

21       bathroom break?

22                 THE COURT:  Sure, let me know when

23       you're ready.

24                 (Whereupon, a recess took place from

25                 3:00 p.m. until 3:10 p.m.)
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 1                 THE COURT:  Okay.

 2                 MS. DAVIS:  Call Rick Hoban.

 3                 THE COURT:  Give me a second.  I've

 4       lost one of my sheets.  Here it is.

 5                 All right.  Go ahead.

 6                   RICHARD E. HOBAN,

 7     having been duly sworn, testified as follows:

 8                  DIRECT EXAMINATION

 9 BY MS. DAVIS:

10       Q.        Please state your name.

11       A.        Richard Edward Hoban.

12       Q.        And what's your --

13                 THE COURT:  Spell your last name,

14       please.

15       A.        H-O-B-A-N.  I live at 681 Sandpiper

16 Drive, Vonore, Tennessee 37885.

17       Q.        Is that in the Rarity Bay community?

18       A.        Yes, ma'am.

19       Q.        How long have you lived there?

20       A.        Since January of 2013.

21       Q.        Do you live there with anybody else?

22       A.        My significant other.

23       Q.        Okay.  And have you had any roles in

24 the community association at Rarity Bay?

25       A.        I have not.
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 1       Q.        Do you have any role in what's been

 2 called RBHOO?

 3       A.        I'm the president of RBHOO, and last

 4 year I was vice president of RBHOO, one of the

 5 largest organizations outside of the CAI of Rarity

 6 Bay that provides committee structure as well as

 7 provides activities and such to the community,

 8 provides information out to the community,

 9 et cetera.

10       Q.        Has Mike Frisbey been a member of

11 RBHOO at the time that you've been on the board?

12       A.        Mike Frisbey was in there for just a

13 little bit of time, yes, a couple of months.

14       Q.        And then have you taken it upon

15 yourself to do a lot of study and research about the

16 community association of Rarity Bay?

17       A.        I have.

18       Q.        Have you attended over time a number

19 of different meetings?

20       A.        I have.

21       Q.        All right.  What has your experience

22 been with the organizational board meetings over

23 time?

24       A.        So from 2004 to 2014, the

25 organizational meetings have been open to everybody.
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 1 All of them have been documented.  Regular business

 2 conduct, whatever you want to call it, has been

 3 going on at those board meetings.  It started in

 4 2015, when Michael Ayres took over the community

 5 organizational board meetings, no minutes have been

 6 taken or anything.  In the back of the CAC are

 7 minute books that document all the minutes that have

 8 happened within Rarity Bay.  Each one of those from

 9 2004 to 2014 are in six-inch binders with very

10 detailed minutes taken from 2015 to 2021.

11                 THE COURT:  Hold on a second.  Of

12       all meetings or just the organizational?

13                 THE WITNESS:  All meetings.

14                 From 2015 to 2021, those binders are

15       kept in the front of the CAC in about a

16       one-inch binder with about a third full.  Very

17       little information provided in any of the

18       minutes of what happened in the board.  Most

19       stuff has been done in executive session.

20 BY MS. DAVIS:

21       Q.        Did you go to the organizational

22 meeting this year?

23       A.        I did.

24       Q.        And tell the Court what you observed

25 as far as what happened with Mike Frisbey.
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 1       A.        At that organizational meeting,

 2 which like Mike said was announced at the annual

 3 meeting.  The first part of the meeting, elected

 4 officers.

 5       Q.        Is that normal?

 6       A.        That's normal, yeah.  The second

 7 part of the meeting they went through, and Chuck,

 8 who was elected president, gave Mike the opportunity

 9 to talk, and Mike asked each individual board

10 member --

11       Q.        Michael?

12       A.        Michael.  I'm sorry.  The LLC,

13 Michael Ayres, asked each individual board member if

14 they had received the email that he sent.  And as

15 they went through talking about that, a couple of

16 them objected.  Crystal objected.  Steve Wholford

17 objected, said he didn't have time to look at it, I

18 believe.  And Mike Frisbey objected.

19       Q.        Was Mike Frisbey asked about whether

20 or not he would abide by the organizational

21 documents?

22       A.        I believe he was.

23       Q.        All right.  What did he answer?

24       A.        He answered in the affirmative.

25       Q.        And what happened as far as what was
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 1 done next by the LLC?

 2       A.        The LLC then decided that he was

 3 going to remove Crystal and remove Mike.  There was

 4 some discussion around the board.  Somebody made a

 5 motion to keep them on the board.  That motion

 6 passed.  Then also made a motion I believe to seek

 7 outside counsel, outside of Kevin Stevens, because

 8 they thought Kevin had a conflict of interest

 9 because he did work for Michael as well as the

10 board, and that motion passed.

11       Q.        Did that happen?  Did they get

12 independent counsel?

13       A.        My understanding is they did.

14       Q.        They did?

15       A.        Well, one board member did, yes.

16       Q.        Did the board get --

17       A.        The board did not from what I

18 understand.

19       Q.        All right.  And what about the board

20 vote to not recognize the removal of Crystal Pate?

21       A.        That happened, yes.

22       Q.        Okay.  Did that subsequently get

23 overturned?

24       A.        My understanding, from what I've

25 read, is --
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 1                 MR. HALE:  I object, Your Honor.  I

 2       try not to object, but this seems to be going

 3       outside of his knowledge.  He doesn't seem to

 4       tell us how he knows these things.

 5                 THE COURT:  Sustained.

 6                 MS. DAVIS:  Very well.

 7 BY MS. DAVIS:

 8       Q.        Was there any discussion at the

 9 organizational meeting -- which was on March 1st of

10 this year?

11       A.        Yes.

12       Q.        All right.  Any discussion by

13 Michael Ayres for the LLC as to why Ms. Pate and

14 Mr. Frisbey were being removed?

15       A.        Not to my knowledge.

16       Q.        What is RBHOO's position about

17 governance by the members versus continuing control?

18                 MR. HALE:  Objection.  Relevance.

19                 THE COURT:  Relevance.

20                 MS. DAVIS:  Just establishing, Your

21       Honor, that this is not just Mike Frisbey out

22       there acting on his own; that there are a lot

23       of people who support his positions in trying

24       to challenge the declarant; and that there are

25       a large number of these people in the
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 1       community and their voice is not being heard.

 2                 THE COURT:  I sustain at this point.

 3                 MS. DAVIS:  Okay.

 4 BY MS. DAVIS:

 5       Q.        Do you, as a member of the community

 6 association, have concerns if Mike Frisbey is not

 7 put back on the board?

 8       A.        I do.

 9       Q.        What is that?

10       A.        There's a few of them.  A couple of

11 them have to do with Resolutions 14 and

12 Resolution 28.  Resolution 28, we talked about a

13 little bit earlier, requires the CAC to hold the

14 deposits for construction.  Right now, as Mike said

15 earlier, those deposits are held by Premier Resort

16 Management, a separate company that is not under any

17 kind of control of the CAC or the CAI.

18       Q.        Why do you think that the board

19 without Mike Frisbey would allow that to continue?

20       A.        Because it was brought up earlier,

21 last year, that they tried to do votes to rescind

22 Resolution 14 and Resolution 28.  And that vote was

23 not to occur because it was going to have to be done

24 by email, and Crystal Pate objected.

25       Q.        All right.  So that was the first
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 1 concern.  What's another concern?

 2       A.        The second concern is Resolution 14,

 3 which was duly signed by the declarant, gave control

 4 of the DRB to the RBCAI board.

 5       Q.        And is that happening?

 6       A.        That has not happened.

 7       Q.        Is that something that Mike you

 8 think would look out for?

 9       A.        I think Mike would look out for it.

10 I think when --

11                 THE COURT:  Okay, let's go back.

12       For the record, this is not alphabet soup.

13       Resolution 14 means what?

14                 THE WITNESS:  Resolution 14 -- so

15       Resolution 14 was passed in 2012, signed by

16       the then-declarant Sterling Owen, who

17       basically gave control of the DRB.

18                 THE COURT:  The design review board.

19                 THE WITNESS:  To the RBCAI board and

20       allowed them to name the members to that

21       board.  It was signed by the declarant.  It

22       was duly recorded as Resolution 14.

23                 At that same time, if the judge

24       remembers, the board was controlled by the

25       declarant.  The declarant appointed members to
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 1       the board, which you ruled earlier, a year

 2       ago, that all board members had to be voted

 3       in.

 4                 Resolution 28 was approved in 2015,

 5       which created an escrow account under the CAI

 6       to hold construction deposits.

 7 BY MS. DAVIS:

 8       Q.        And what is the concern with that?

 9       A.        The concern for that is in the

10 charter of the organization, it indemnifies the DRB,

11 all DRB members.  It indemnifies somebody has to

12 have some control over it.  Also, in the bylaws, it

13 says that the association is charged with overseeing

14 of the DRB.

15       Q.        Is that happening now?

16       A.        That is not happening now.  There is

17 no view into the DRB at all from the CAI.  And with

18 all of the construction that's going on, it's

19 anticipated that there could be upwards of five

20 hundred to three-quarters of a million dollars in

21 construction deposits that's being held by a company

22 that the association has no view into.  And

23 therefore, if something were to happen, the CAI

24 would be responsible for those deposits.

25       Q.        And has any member of the current
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 1 board been concerned similarly with that issue,

 2 bringing it up?

 3       A.        I don't know that answer.

 4       Q.        Okay.  Why do you think that Mike

 5 Frisbey is particularly situated to address that

 6 issue on the board?

 7       A.        I think the board with Mike on it

 8 would challenge other members of the board to see

 9 those things through and challenge our lawyer.  I

10 think our lawyer for the CAI has not -- has not done

11 a good job.  Sorry.  I mean, with the 2019 election,

12 the 2020, the 2022, some of the things that have

13 gone on have not been best served for our community

14 in my opinion.  So I think Mike and other members of

15 the board believe that as well.  That's why during

16 the March 1st organizational meeting we voted, first

17 of all, to remove Kevin as our lawyer and to seek

18 outside counsel to see if it was legitimate to

19 remove two board members.

20                 MR. HALE:  Your Honor, I don't think

21       he's on the board.  I don't know if he knows

22       what happened exactly.  But I'm objecting on

23       the basis that he hasn't established a

24       foundation of where he knows these things

25       from.
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 1                 MS. DAVIS:  He was at the meeting.

 2       He testified he went to the meeting.

 3                 THE COURT:  Just ask the client.

 4       Ask him -- ask the witness the question.

 5 BY MS. DAVIS:

 6       Q.        Were you at the meeting when that

 7 occurred?

 8       A.        I was at the meeting, yes.

 9                 THE COURT:  Okay.

10 BY MS. DAVIS:

11       Q.        All right.  And you said you have

12 attended a number of association meetings over the

13 past --

14       A.        Oh, yes.  Yeah.

15       Q.        -- what, eight or nine years?

16       A.        Yes.

17       Q.        Okay.  Have you seen a pattern of

18 what happens to board members who disagree with

19 Michael Ayres and the LLC?

20       A.        I have not seen that up until this

21 point because I don't believe anybody has disagreed

22 with the LLC up to this point.

23       Q.        Did you observe that happening,

24 however, dealing with Crystal Pate and Mike Frisbey?

25       A.        I have.
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 1       Q.        Okay.  What was that?  Why did they

 2 get kicked off the board, that you saw, at that

 3 meeting?

 4       A.        There was no reason why they were

 5 kicked off at that meeting.  One meeting I was at, I

 6 don't remember which one it was, Mike had said that

 7 Crystal continued to disagree with the board on some

 8 issues and did not sign the minutes of the board

 9 meetings.

10       Q.        Okay.  But Mike hadn't had a chance

11 to serve yet?

12       A.        Correct.

13       Q.        Other than a day; is that right?

14       A.        Correct.

15       Q.        All right.  Was what -- did you find

16 objectionable any material being disseminated to the

17 community?

18       A.        I did not.  Mike provided ample

19 documentation on everything he said.

20                 THE COURT:  When you say "Mike,"

21       would you use Mr. Frisbey?  Because I don't

22       want anybody to confuse Mike Frisbey and Mike

23       Ayres.

24                 THE WITNESS:  Right.

25                 THE COURT:  Okay.
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 1                 THE WITNESS:  Mr. Frisbey would

 2       state something, and then he would put a

 3       snippet in of what was actually from the court

 4       documents themselves to back up whatever

 5       argument he was trying to make.

 6 BY MS. DAVIS:

 7       Q.        Are there any other concerns you

 8 have about community issues that would occur between

 9 now and when we have a trial when you would like to

10 have Mike Frisbey on the board, or have we covered

11 those?

12       A.        We covered the two main ones.  I

13 think some of the other ones -- yeah, that's fine.

14 That's primarily it.  My thing is, basically follow

15 the governing documents.  I know they're hard to

16 follow, but just follow them.

17       Q.        Where they are consistent with law?

18       A.        Correct.

19                 MS. DAVIS:  Pass the witness.

20                 THE COURT:  Cross?

21                 MR. HALE:  No questions.

22                 THE COURT:  Anything else?

23                 MR. STEVENS:  Just very briefly.

24                   CROSS-EXAMINATION

25
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 1 BY MR. STEVENS:

 2       Q.        Mr. Hoban, have you ever had a

 3 dispute with the association board of directors of

 4 the design review board?

 5       A.        Absolutely.

 6       Q.        Have you ever threatened to sue the

 7 association design review board, board of directors?

 8       A.        Absolutely.

 9       Q.        Did you retain counsel to write a

10 demand letter threatening to sue them?

11       A.        I wouldn't call it a "demand

12 letter," but yes.

13       Q.        Who was your counsel?

14       A.        Heather.

15                 THE COURT:  I don't know who Heather

16       is.

17 BY MR. STEVENS:

18       Q.        Ms. Anderson.

19       A.        Ms. Anderson.

20       Q.        And wasn't the dispute that you had

21 with the board of directors and design review board

22 related to approving a pool slide that came off your

23 dock?

24       A.        No.

25       Q.        What was the dispute?
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 1       A.        The dispute was on my dock to begin

 2 with, Kevin.  The dispute --

 3                 THE COURT:  It's "Mr. Stevens."

 4                 THE WITNESS:  Sorry.  So that was

 5       the original dispute was on the dock itself,

 6       not going through the dock that was approved

 7       by TVA.

 8 BY MR. STEVENS:

 9       Q.        I don't want to belabor the point.

10       A.        That's fine.

11       Q.        But you have threatened to sue the

12 board, the design review board based upon your dock,

13 correct?

14       A.        Correct, over the illegal actions of

15 the declarant and the board.

16                 MR. STEVENS:  That's all.  Thank

17       you.

18                 THE COURT:  Anything else?

19                 MS. DAVIS:  Not from this witness,

20       Your Honor.

21                 THE COURT:  You may step down.

22                 MS. DAVIS:  Michael Ayres as an

23       adverse witness.

24                   MICHAEL D. AYRES,

25     having been duly sworn, testified as follows:
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 1                  DIRECT EXAMINATION

 2 BY MS. DAVIS:

 3       Q.        Your name is Michael Ayres; is that

 4 right?

 5       A.        Michael David Ayres.

 6                 THE COURT:  Mr. Ayres, scoot up to

 7       the microphone, please.

 8                 THE WITNESS:  Michael David Ayres.

 9       I have an uncle named Mike and a cousin named

10       Michael, and we're all confused in

11       East Tennessee.  David, please.

12 BY MS. DAVIS:

13       Q.        You go by David?

14       A.        Michael David.

15       Q.        Michael David.  Okay.  All right.

16                 Mr. Ayres, what position do you hold

17 in relation to any entity at Rarity Bay?

18       A.        In relation to any entity?

19       Q.        Yeah, like Salem Pointe.

20       A.        Salem Pointe Capital, LLC?

21       Q.        Yes.  What's your relationship?

22       A.        The managing member and the majority

23 stakeholder.

24       Q.        Are there other entities involved,

25 for example, with the country club?
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 1       A.        Salem Pointe Capital, LLC is the

 2 flagship entity that also owns and does a d/b/a as

 3 Rarity Bay Country Club.

 4       Q.        Are those separate organizations or

 5 the same?

 6       A.        They're the same.

 7       Q.        Do you now or have you ever held any

 8 positions with the community association?

 9       A.        I have.

10       Q.        What did you do for the community

11 association as far as being on the board committee's

12 offices?

13       A.        I was on it for about six years.

14 And I was vice president I think the whole time.

15 And the infrastructure committee, the marketing

16 committee.  I was on the -- well, there was a couple

17 more I can't think of right now.

18       Q.        Were you ever elected by the members

19 to serve on the board?

20       A.        Technically, yes.  When the first

21 ballot came out, there was only enough people to run

22 the board that there was available for the

23 positions.

24       Q.        What year was that?

25       A.        I think it was 2017.
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 1       Q.        Okay.  So you're saying --

 2       A.        2016.

 3       Q.        You got that kind of by default, is

 4 that right?  There was nobody else running?

 5       A.        By design, I think by the nominating

 6 committee at the time.

 7                 THE STENOGRAPHER:  I'm sorry, can

 8       you turn this way?

 9                 THE COURT:  He said, "By design from

10       the nominating committee at the time."

11                 THE WITNESS:  And forgive me if

12       I'm -- I can't turn my neck to the right.

13                 THE COURT:  Okay.  You don't have to

14       look at her.  You should look at me.  I'm the

15       one that's deciding all of this.

16 BY MS. DAVIS:

17       Q.        Very good.  All right.

18                 You most recently ran for the board,

19 as I understand it, in February of 2022, correct?

20       A.        That's correct.

21       Q.        And you did not win.

22       A.        Thankfully.

23       Q.        All right.  Did you, at the meeting

24 on March 1 of this year, purport to remove Mike

25 Frisbey and Crystal Pate from the board of directors
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 1 after they had been elected by the members?

 2       A.        They were removed on March 1st,

 3 correct.

 4       Q.        Why?

 5       A.        There is a lot of evidence that were

 6 submitted as exhibits in our response that would be

 7 a long time to read through, but I can do that.

 8                 THE COURT:  I'm sorry, I couldn't

 9       understand you.

10                 THE WITNESS:  The exhibits that were

11       submitted as a part of our response are quite

12       lengthy.  And I can read through them if you

13       would like.

14                 THE COURT:  No, I don't need you to

15       read to me.  But she asked you why you did it,

16       and I think she's entitled to an answer

17       without saying, "Read 150 pages of documents."

18                 THE WITNESS:  Sure.

19                 The short answer is since perhaps

20       March of 2021, there -- maybe April, there

21       have been a series of emails that have come

22       out from Mr. Frisbey to the community

23       detailing what he purports are his information

24       about myself, my family, my businesses that

25       weren't true.  And there's also been a
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 1       concerted effort with Ms. Frisbey and Ms. Pate

 2       to enact the battle plan of the hostile

 3       takeover Partners is trying to put on the

 4       community.

 5 BY MS. DAVIS:

 6       Q.        Were the members aware of the

 7 positions on those issues when the election happened

 8 in February of 2022 when they were elected and you

 9 were not?

10       A.        I do not understand that question.

11       Q.        Okay.  Was the membership aware that

12 Ms. Pate and Mr. Frisbey intended to have a battle

13 plan, as you called it, to challenge the declarant

14 rights?

15       A.        I think several were.  There's an

16 email in particular where Mr. Frisbey is talking to

17 some people in this room saying I just got off the

18 phone with Crystal; then he goes into Michael is

19 about bankrupt, and we need to -- the judge is going

20 to overturn his declarant rights in January of 2022.

21 We need to put together a group and try to get the

22 country club.  He's about done.  Several things that

23 are inaccurate and causing damage to reputation and

24 business.  And we actually have people moving out of

25 the community based on the stuff that's going on.
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 1 Specifically, Mr. Frisbey and Ms. Pate trying to

 2 gaslight everybody.

 3       Q.        All right.  But the members were

 4 aware of these communications that you're

 5 complaining about, and they voted Ms. Pate and

 6 Mr. Frisbey into office and did not vote you into

 7 office, correct, in February of 2022?

 8       A.        Well, ironically the --

 9       Q.        Just answer my question.

10       A.        Well, I don't know if they were --

11 when you say members that voted, my mind goes to the

12 votes that got them over the top, which were 360

13 votes of the Partners, who don't pay any dues on

14 anything and have exemptions.

15       Q.        Well, they got a lot more votes than

16 just the Partners votes, did they not?

17       A.        If you subtract 360 votes from some

18 of the winners, like Ms. Pate or Mr. Frisbey, and

19 the community's spoken for Mike, and I had a problem

20 with that.

21       Q.        Well, how many votes did you vote on

22 behalf of different entities and different lots?

23       A.        In 2022?

24       Q.        Yeah.

25       A.        How many were available, 115 or
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 1 something?

 2       Q.        Well, I believe Mr. Frisbey had 631

 3 votes.

 4       A.        How many did I vote or how many

 5 did --

 6       Q.        Yeah, how many did you vote?

 7                 You're saying that Partners voted

 8 some large number of votes.  How many did you vote?

 9       A.        I voted about 115, I think.

10       Q.        Okay.  And you voted for yourself?

11       A.        Yeah.

12       Q.        Okay.  And you still lost even

13 though you had 115?

14       A.        I thought twice about it, but yes.

15       Q.        Okay.  And you think Partners had

16 how many, 360 votes; is that what you said?

17       A.        I believe the record will show that

18 they had what they had.  That's the neighborhood I

19 believe -- that was available at the time.

20       Q.        Okay.  So even if I take that as

21 true and they voted for Mr. Frisbey and he had 631

22 votes, then he independently got approximately 300

23 votes over and above what the Partners voted, right?

24       A.        If that's the math.

25       Q.        Okay.  So why couldn't the members
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 1 not evaluate these issues, like, you know, if they

 2 want to challenge declarant rights, they want to

 3 talk about different things in the community that

 4 are contrary to the declarant, why couldn't the

 5 members not make that decision and instead you make

 6 that decision for them?

 7       A.        It's really not the members

 8 speaking.  There's alter ego stuff going on that --

 9 the partnership really wants to take over Rarity

10 Bay.  They want to build what they want to build,

11 and they don't really care what it does to property

12 values, what it does to the individuals that live

13 there long term.  And I did not think that this is

14 something that I could stand by and let happen.

15       Q.        So the member -- how many individual

16 members are there in Rarity Bay who own homes, who

17 are not you, Salem Pointe Capital, and not Partners,

18 who are individuals who own homes?  Do you know,

19 approximately?

20                 THE COURT:  I'm sorry, will you

21       restate that question?

22 BY MS. DAVIS:

23       Q.        How many people, like houses with

24 people --

25                 THE COURT:  How many houses or how
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 1       many people?

 2 BY MS. DAVIS:

 3       Q.        How many votes.  How many votes are

 4 there that are not Partners and are not LLC?

 5       A.        Probably a thousand.

 6       Q.        Okay.  Did they get a say, then?

 7                 Did the thousand people who bought

 8 an expensive home in Rarity Bay have a say, or are

 9 they just supposed to default to what you thought

10 was fair?

11       A.        Well, according to, I guess you put

12 math, maybe 30 percent.

13       Q.        So do you then take into account at

14 all that the votes of the members that voted in --

15 over and above what Partners voted, voted in the

16 board members Crystal Pate and Mike Frisbey, who you

17 removed?

18       A.        I do not understand the question.

19       Q.        Okay.  Why -- why do you not count

20 the wishes of those members?

21       A.        The ones who have been organized to

22 help enact an agenda for some other organization, I

23 have a problem with that.

24       Q.        The ones who voted for Crystal Pate

25 and Mike Frisbey, knowing what their positions were.
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 1       A.        They did not know fully what their

 2 positions were.  There are people in this room

 3 earlier, I don't know if they're still here, I can't

 4 turn around, that wanted their name off the petition

 5 they signed.  They got represented to the Court that

 6 they were part of the 550, once they realized what

 7 was going on, and that this was not about something

 8 they were pitched.

 9       Q.        All right.  Well --

10       A.        The bill of goods was that, hey,

11 this is going to be something that we want to talk

12 about and do amicably, and then it turned into a

13 hostile takeover situation, which is not good for

14 anybody.

15       Q.        So you have all the emails for the

16 members.  I've seen an email that was introduced

17 into evidence, right?

18       A.        I have all the emails of the

19 members?  I don't know what that means.

20       Q.        Do you have email addresses for the

21 members of the association?

22       A.        Like board members?

23       Q.        No.  Members.  Members.  The

24 association has members who own lots.

25       A.        Yes.
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 1       Q.        You do.

 2       A.        Yes.

 3       Q.        Okay.  So could you have

 4 disseminated this information to them before the

 5 election about why you think Mr. Frisbey and

 6 Ms. Pate are bad board members?

 7       A.        When you are getting legal advice in

 8 the middle of very intense litigation, you are not

 9 encouraged to tell everything you know all the time.

10       Q.        So you could have done it, but you

11 elected not to for personal reasons?

12       A.        For legal reasons.

13       Q.        All right.  So the reasons that you

14 have purported to remove Ms. Pate and Mr. Frisbey is

15 because they were contrary to the declarant rights?

16       A.        No.

17       Q.        Okay.

18       A.        The divisiveness that they were

19 causing in the community is -- was escalating.

20 Mr. Frisbey started sending out his emails to the

21 general public mid-2021.  The self-governance group

22 started to organize and meet in the community

23 activity center starting maybe June, July of 2021.

24 And along the last year, things were escalating,

25 escalating, escalating, and now it includes people
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 1 getting in each other's faces and disqualifications

 2 and people refusing to come to the club, and some of

 3 the people that believe in the self-governance don't

 4 stop soliciting them for money, don't -- get in your

 5 face, won't leave the guests alone.  I get

 6 approached all the time by the majority of the

 7 community, the other thousand that didn't sign on

 8 with what they're trying to make people buy into,

 9 that they cannot be around them anymore.  And it's

10 causing such divisiveness that people are moving out

11 of the community because of it, and I had to put a

12 stop to it somehow.

13       Q.        So you are not going to allow

14 anybody on the board who doesn't agree with the

15 declarant's positions?

16       A.        Ms. Pate was on the board for an

17 entire year with me.

18       Q.        And then you removed her.

19       A.        When everything escalated into

20 another level of disgusting.

21       Q.        Well, Mr. Frisbey never even got the

22 opportunity to go beyond one day on the board

23 because he had expressed opinions contrary to your

24 declarant right?

25       A.        Mr. Frisbey and Ms. Pate have
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 1 acknowledged a close relationship with each other,

 2 and he has acknowledged that he has gotten this

 3 information straight from her.

 4       Q.        The notice that you gave of the

 5 removal -- I think we have seen some emails.  You

 6 gave an email notice of this organizational meeting

 7 on March 1st that was going to be also a

 8 special-called meeting, right?  And that was in an

 9 email that you sent in February, on the 22nd, to the

10 then board?

11       A.        Correct.

12       Q.        You didn't identify who was going to

13 be removed.

14       A.        In the "To" lines of the email, I

15 thought that was an assumption that everybody knew.

16                 THE COURT:  I'm sorry, you said that

17       so fast, I didn't know what you said.

18                 THE WITNESS:  In sending an email,

19       when you put somebody's name and their address

20       in the "To" line, in my mind that meant that I

21       was sending it to them.

22 BY MS. DAVIS:

23       Q.        Okay.  Well, you didn't just send it

24 to Ms. Frisbey and Ms. Pate, did you?  You sent it

25 to the entire board on the 22nd and then to the new
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 1 board members on the 24th.

 2       A.        Correct.  So everybody was on notice

 3 because there was a lot of confusion and a lot of

 4 chaos regarding the election and people's positions.

 5 ASI really needed to know if people had an agenda

 6 that was going to further divide the community and

 7 further drive people away from it, or were they

 8 going to at least in the minimum acknowledge that

 9 the bylaws and the declarations mean something.

10       Q.        You wanted them to acknowledge the

11 declarant's authority under the Sixth Amendment,

12 correct?

13       A.        I wanted them to acknowledge all of

14 the documents and what they say.

15       Q.        And the declarant's authority under

16 the Sixth Amendment to basically have what you call

17 the "God card"?

18       A.        I have never called it the "God

19 card."  And that's a little bit blasphemous.

20       Q.        Okay.  Do you understand that you

21 have the authority under the Sixth Amendment as

22 Salem Pointe Capital, the declarant, to veto any

23 action of the board?

24       A.        I am aware of that.

25       Q.        Do you claim that you have the right
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 1 to remove any member of the board at your whim with

 2 or without cause?

 3       A.        That's what it says.

 4       Q.        Do you have the ability to amend the

 5 governing documents?

 6       A.        During the development period,

 7 that's a right reserved for the (inaudible) for

 8 purpose.

 9                 (Reporter requests clarification.)

10                 THE WITNESS:  During the development

11       period, that is a right reserved for the

12       declarant to amend unilaterally for any

13       purpose.

14 BY MS. DAVIS:

15       Q.        And when does the development period

16 end?

17       A.        Soon, I hope.

18                 Um, I guess when the place is

19 fully -- I mean, in the documents, it has one

20 definition of the development period.  I can read it

21 to you.

22       Q.        Well, you're the declarant.  So when

23 do you believe the end of your powers as declarant

24 are in this community?

25       A.        When all of the land that is
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 1 available is used for all of the purposes that will

 2 allow anybody in whatever phase of life that they're

 3 in to have a price point product in Rarity Bay where

 4 they wouldn't have to leave their friends or their

 5 family, and we're just not there yet.

 6       Q.        So as long as you own a single lot

 7 in the community, it's your position that you

 8 maintain these powers to control the board, the

 9 decisions of the board, and the declaration?

10       A.        It does not say that.  But it does

11 say private immunity.  And it does not give me a

12 right to control anybody, nor have I.

13       Q.        Well, if somebody who you don't

14 agree with is on the board, you have removed them,

15 right?

16       A.        The two from a few months ago?

17       Q.        Did you also remove a board in 2016?

18       A.        There was a threat to remove them,

19 and we worked out a settlement agreement that

20 circumvented any sort of meeting that would have

21 been an actual removal.

22       Q.        Okay.  Did those folks disagree with

23 the declarant rights' scope that you claimed, the

24 folks in 2016 who you threatened to remove from the

25 board?



Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 157 

Gateway Court Reporting & Video, LLC 

 1       A.        Those folks assured the new

 2 ownership group that they were going to partner up

 3 with Bald Eagle Partners, Bald Eagle Ventures,

 4 whatever name they go by now.  Bald Eagle was a

 5 failed bidder of Rarity Bay.

 6                 THE COURT:  A failed what?

 7                 THE WITNESS:  Bidder.  They bid on

 8       Rarity Bay projects, and they actually --

 9       their bid was behind Salem Pointe Capital's.

10       And they had purchased 102 lots.

11                 THE COURT:  Don't use the words

12       Salem Pointe Capital because I still don't

13       know who you're talking about.

14                 THE WITNESS:  I'm sorry.  LLC.

15                 They were intending to purchase the

16       declarant rights, the country club, golf

17       course, and all of the amenities.  So in a

18       ramp-up to the actual sale from Judge Varlan's

19       court, they said -- and they had some

20       marketing material already produced that they

21       were going to be the next declarant of Rarity

22       Bay, and they were preparing to sell it to --

23       I don't know who.  But they were pretty upset

24       they didn't win the bid.  And so they started

25       this precedent of we're going to challenge
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 1       anything you do as the declarant, and they

 2       enlisted the board at the time to join up with

 3       them, which was very bad for the community

 4       coming out of the three or four or five years

 5       of litigation to jump right back in based on

 6       things that were never to be.  Not even

 7       possible.

 8 BY MS. DAVIS:

 9       Q.        How many lots does the LLC own in

10 Rarity Bay?

11       A.        Currently?

12       Q.        Yes.

13       A.        Approximately 70.

14       Q.        Seventy.  Out of how many?

15       A.        1400 approximately.

16       Q.        Okay.  So what percentage is that?

17 Do you know?

18       A.        Well, you can look at it like that,

19 or you can look at it as the remaining raw land that

20 is available to the declarant to develop over the

21 rest of the development period, and that number

22 could be hundreds, and is likely hundreds.

23       Q.        But currently your lot count is 70

24 out of 1400?

25       A.        Correct.
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 1       Q.        Let's go back to this notice issue.

 2 I think you said earlier you agree that no

 3 individuals were singled out in those emails, as far

 4 as the idea that they were going to be removed at

 5 the March 1, 2022, meeting.

 6       A.        I agreed to what?

 7       Q.        You agreed that you didn't tell in

 8 the emails who was going to be removed.

 9       A.        I believe the February 25 email

10 mentions Ms. Pate and Ms. Frisbey specifically.

11       Q.        Well, would you like to see it?  I

12 think what it says is that you didn't like the way

13 they had been behaving.

14       A.        No, I think I said if past

15 performance is indicative of future results, and I

16 anticipated too that joining together to try and

17 overthrow the community and the wellbeing of it,

18 you're probably not going to stay on the board.

19       Q.        Did you ever put them on particular

20 notice to them that they were going to be removed?

21       A.        Technically, three times.

22       Q.        When are those three times?

23       A.        The emails.

24       Q.        The 22nd, when you don't mention

25 anybody by name.
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 1       A.        Except for the fact that it was sent

 2 to them.

 3       Q.        Well, it was sent to everybody that

 4 was on the board, correct?

 5       A.        Yes, because everybody was in the

 6 same boat.

 7       Q.        So that doesn't narrow it down very

 8 much when you sent it to everybody, does it?

 9       A.        Well, if everybody was removed, then

10 it would have been a very accurate email.

11       Q.        And the 24th email doesn't mention

12 anybody particularly.

13       A.        It is also sent to the newly elected

14 board members, letting them know.

15                 You got to understand, the old board

16 was functional but had the influence of Ms. Pate in

17 every meeting.  And there's others here that can

18 testify as to what that was like.  And then the

19 February 24th email that was sent to the new board,

20 which included Mr. Frisbey and others that were

21 involved in that election, which I had no idea where

22 they were in all of this, because if they were

23 ascribing to the same philosophies of trying to

24 overthrow the community and the declarant against

25 Judge Varlan's order, then I was going to have a
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 1 problem with that, and I needed to talk to them

 2 about it.

 3       Q.        Okay.  And the 25th of February

 4 email, it doesn't particularly single out anyone to

 5 tell them that they're going to be removed at that

 6 meeting, does it?

 7       A.        I would like to read it.

 8       Q.        Okay.  Well, it speaks for itself,

 9 does it not?

10       A.        Not if you think I don't mention

11 anybody.

12       Q.        Okay.  I'll show you what has been

13 marked as Exhibit 10.  And the only place that I see

14 named is here, where it says, "If past performance

15 is indicative of future results, I do not have high

16 hopes specifically for Mr. Frisbey and Ms. Pate."

17 Is that right?

18       A.        Correct.  Trying to be benevolent

19 and diplomatic, I always held out hope that someone

20 is going to turn around and see the light.

21       Q.        What would it have taken for them to

22 turn around and see the light and stay on the board?

23 Would they have had to swear allegiance to the

24 declarant?

25       A.        That's absurd.  I think that they
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 1 would have to say that the bylaws mean something,

 2 and the declarations means something, and the sale

 3 from the federal court means something, and the

 4 Fifth Amendment means something, and the Sixth

 5 Amendment means something, and the Seventh Amendment

 6 means something, of which Ms. Pate and her

 7 organization, Mr. Daniels and all of them had a very

 8 high hand in mandating the Sixth Amendment and

 9 mandating the Seventh Amendment.  So for them to say

10 that it doesn't mean something is ironic at best.

11                 But I would like for them to admit

12 or acknowledge that there was meaning behind the

13 documents.  My understanding in Tennessee is that

14 the deed's a contract, and the covenants,

15 conditions, and restrictions aren't meaningful in

16 that you don't have to live in Rarity Bay if you

17 don't agree with them.  You can go somewhere else.

18 But if you want to live in Rarity Bay, then you

19 probably should let what the meaning and intent

20 behind the covenants and conditions and restrictions

21 play out.

22       Q.        Which means that the declarant gets

23 to make the decisions?

24       A.        And what decisions have I made that

25 are so bad?
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 1       Q.        Let's talk a minute about these

 2 deposits.  Is there a different entity where

 3 security deposits are being held when somebody

 4 requests the DRB to construct a house?

 5       A.        Is there a different entity?

 6       Q.        Yes.

 7       A.        Premier Resort Management, LLC.

 8       Q.        Do you have any role in Premier

 9 Resort Management, LLC?

10       A.        Yes.  I'm majority ownership and

11 president.

12       Q.        And why is that money being held in

13 a separate LLC instead of being held for the

14 association on account?

15       A.        Well, when I set it up, it was

16 because when we walked into Rarity Bay in 2015, all

17 of the opaqueness of the accounting and the legal

18 process, we discovered that there were 96 bank -- 59

19 companies with 96 bank accounts that were commingled

20 from the previous developer's accounting records and

21 databases.  So I did not want to further exacerbate

22 that by holding the deposits in the flagship

23 company, and I wanted to set up something different

24 so it would be separate and apart from the normal

25 business of the country club.
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 1       Q.        Well, it's not the country club;

 2 it's the association, is it not?

 3       A.        Well, Salem Pointe Capital, LLC is

 4 the flagship mediated company.  It's also the

 5 declarant in the community.  All of that didn't need

 6 to be mixed together.

 7       Q.        Well, is the association responsible

 8 for those deposits under the governing documents?

 9       A.        Responsible in what sense?

10       Q.        That if they disappear, that the

11 association has to make it right?

12       A.        Not that I've seen.

13       Q.        Okay.  So you think that if Premier

14 Resort Management, LLC goes belly up and takes

15 people's construction deposits, that those people

16 are just out of luck?

17       A.        I don't think that's how it works.

18 But what's going to make it go belly up?

19       Q.        Are those funds in an escrow

20 account?

21       A.        They're in an account that is held

22 for construction.

23       Q.        Is that an escrow account?

24       A.        I wouldn't call it an escrow

25 account.
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 1       Q.        Where are the deposits?

 2       A.        In Regions Bank, I think.

 3       Q.        But they're not in an escrow

 4 account.  And then the name of a company that you

 5 created, Premier Resort Management --

 6                 MR. HALE:  Objection, Your Honor.

 7       I'm happy to let him go on and answer, but I

 8       don't think this is relevant, Your Honor.

 9                 THE COURT:  Relevance?

10                 MS. DAVIS:  Well, a lot of the

11       discussion about why Mike Frisbey needs to be

12       on the board is because there is this issue

13       about these deposits, and there's concern that

14       they are being held by this entity that has no

15       business holding them, while the association

16       remains legally responsible for them.  That's

17       one of the reasons that --

18                 THE COURT:  Let's get into who's

19       responsible, I think, at that point.

20                 Are they the association's money?

21                 THE WITNESS:  They are the

22       individual lot owners' construction deposits.

23       They're not intended to be any corporate money

24       whatsoever.  And for seven years, anybody

25       that's paid a construction deposit, upon



Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 166 

Gateway Court Reporting & Video, LLC 

 1       completion of their house, assuming that it

 2       has followed the guidelines of the community,

 3       they get their deposit back.  And there's not

 4       been any issues whatsoever with anybody.

 5 BY MS. DAVIS:

 6       Q.        If they do not comply with the

 7 requirements, who gets the money?

 8       A.        The association and I have -- I

 9 being the LLC -- we have a community services

10 agreement where all funds that are taken out of

11 deposits, they go back to the association.

12       Q.        So it is association money if it's

13 something where the person doesn't do what they're

14 supposed to do as a construction; it wouldn't be

15 you.  Is that right?

16       A.        Technically, it's a fine.  But the

17 fine isn't necessarily the deposit.  It's only if

18 you failed to or refused to pay the fine that we

19 hold the deposit so that there is some recourse.

20       Q.        Okay.  So that's association-related

21 money?

22       A.        Only if somebody does something

23 wrong.

24       Q.        Okay.  Well, under what auspices do

25 you collect that money?  Is it as the architectural
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 1 review board?

 2       A.        The design review board requests the

 3 money.  When there is a submission or an

 4 application, a deposit is required.  Plus the fees

 5 to pay architects, designers, and employees to do

 6 the work.

 7       Q.        Are you aware that the design review

 8 board was supposed to be under the purview of the

 9 board?

10       A.        Are you referring to Resolution 14?

11       Q.        Yes.

12       A.        Resolution 14 was put into place in

13 the absence of a functioning declarant and

14 developer.  It was allowed to be put in place by

15 Sterling Owen, who was the receiver, because he did

16 not want to make trips out to Rarity Bay, nor did he

17 want to manage the construction, so he let it be set

18 up.  And nowhere in the governing documents of the

19 community are the words "architectural review

20 committee."

21       Q.        Design review board.  Okay.  So the

22 design review board -- is that not a function that

23 should be overseen by the association under the

24 governing documents and Resolution 14?

25       A.        I don't believe it should be.  The
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 1 time period that the architectural review committee

 2 reviewed houses at Rarity Bay during the

 3 receivership, there was some construction that

 4 probably would have -- would not have gotten

 5 approved had there been a functioning developer and

 6 declarant of Rarity Bay at the time.

 7                 What we found is that when you have

 8 a resident-run design review board and start

 9 architect review committees, it turns into a clique

10 or buddy system.  So if you know who's on it, then

11 you get to manipulate them to get the blue shutters

12 or the red shutters, which is not a very smart way

13 to have neighbors meet each other anymore.

14       Q.        Okay.

15       A.        So the design review board is meant

16 to be an insulation for any consternation of a

17 resistant community.

18       Q.        Does Premier Resort Management, LLC

19 make money?

20       A.        Well, Premier Resort Management, LLC

21 has multiple functions including a contract with the

22 community association that specifically makes money

23 for like leasing the land for the maintenance

24 building, for water usage on the dog park and such

25 other things.  But that contract speaks for itself.
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 1       Q.        All right.  Back to the notice

 2 issue.  We talked about the three notices that we

 3 have into evidence.  Those are the only notices that

 4 you gave out to Crystal Pate and Mike Frisbey that

 5 they would be removed from the board March 1, 2022,

 6 right?

 7       A.        According to the documents, they

 8 were the only notices that were required.

 9       Q.        Okay.  Let me check something.

10                 What you're relying on mentions

11 their name, which is Exhibit 10.  It's some

12 conversation with some Mr. White, I think.  And did

13 Crystal Pate even get a copy of that?  Is she listed

14 in the emails?  It's some conversation about a

15 lawyer's opinion it looks like.

16       A.        Correct.  What I had come to find

17 out is that Mr. Patrick White had been in front of

18 this Court, and I don't know how to put it without

19 being incorrect, but got his hand slapped for fraud

20 and misrepresentation.

21       Q.        My question is, did that email that

22 you're relying on go to Ms. Pate?

23       A.        It did not, intentionally so.

24       Q.        Intentionally so.  So she was

25 supposed to get notice in an email she didn't
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 1 intentionally have sent to her?

 2       A.        February 22nd was the notice.

 3       Q.        Okay.  So you're not relying on

 4 February 25th as a notice?

 5       A.        That notice is not required.

 6 However, it was used to illustrate to the -- only

 7 the residents of the community.  I left Patrick

 8 White off and I left Crystal Pate off because

 9 neither of them owned any property, and we have not

10 found where Ms. Pate was even -- even blessed by or

11 had a written instrument as required under the

12 bylaws of representation of the partnership.  So we

13 did not -- I did not feel comfortable sending it to

14 her, again, when I knew that she was going to pass

15 it to Mr. White and we know where he stands.

16       Q.        So any board member has to be

17 approved by the declarant, right?

18       A.        That's not correct.

19       Q.        Okay.  So have you not in an email

20 said that whoever is the replacement for --

21       A.        That wasn't your question.

22       Q.        Okay.  Did you say that whoever was

23 the replacement for Mr. Frisbey and Ms. Pate would

24 have to be preapproved by the declarant?

25       A.        I believe it says it in the bylaws.
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 1       Q.        Okay.  So you were going to

 2 preapprove and handpick their replacements?

 3       A.        If the bylaws allow it, it would be

 4 wise.  Unless Ms. Pate's running again.  Guess where

 5 we're going to end up again?  She's going to cause

 6 chaos again on the board if she gets elected, which

 7 I don't think she will be.  But it only makes sense

 8 if I can remove somebody that if they are a problem,

 9 people ask me to do it, that they don't run again

10 and get right on and we're right back where we left

11 off.

12       Q.        So you get to hand select who is on

13 that board?

14       A.        That is not the case.

15       Q.        Okay.  What is stopping you from

16 hand selecting the members of the board?

17       A.        Because I don't want to run the

18 community.  I want the community to run the

19 community.

20                 I think testimony from others in

21 here will let you know that I'm not trying to

22 control anything.  What I do want to make sure is

23 that we don't go off in darkness, too far to the

24 left, that we don't allow houses to be built that

25 have pink shutters.
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 1       Q.        Do you agree that you sent out an

 2 email in April of this year listing your total

 3 investments in the community as far as the

 4 association is concerned at $175,000?

 5       A.        If that's what I wrote, then that's

 6 probably what I meant.  Other than the purchase.

 7                 MS. DAVIS:  One moment, please.

 8                 Pass the witness.

 9                 THE COURT:  Cross?

10                 MR. HALE:  Nothing further.

11                 THE COURT:  Anyone else?

12                 Mr. Stevens, any questions?

13                 MR. STEVENS:  No, Your Honor.

14                 THE COURT:  All right.  You may step

15       down.

16                 THE WITNESS:  Thank you, Your Honor.

17                 THE COURT:  Next.

18                 MS. DAVIS:  Given the time, we rest.

19                 THE COURT:  All right.  Defendant.

20                 MR. HALE:  Call Chad Story, please.

21                 THE COURT:  I'm sorry, I couldn't

22       hear you, Mr. Hale.

23                 MR. HALE:  Is he gone?

24                 UNIDENTIFIED SPEAKER:  Chad just

25       stepped outside.  He's on a conference call.
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 1                 MR. HALE:  Let's take him out of

 2       order, then.  Jim Atchley.

 3                     JIM ATCHLEY,

 4     having been duly sworn, testified as follows:

 5                  DIRECT EXAMINATION

 6 BY MR. HALE:

 7       Q.        Would you state your name for the

 8 record, please, sir.

 9       A.        Let me get my seat here.

10                 Jim Atchley.  I live in Rarity Bay

11 on 110 Nuthatch Court, Vonore, Tennessee 37885.

12       Q.        How long have you lived there?

13       A.        I had the property since '09.  Moved

14 there full-time in '13.

15       Q.        What is your first recollection of

16 any interaction with Michael Ayres concerning

17 matters involving the operation of the board of

18 directors of the community association of Rarity

19 Bay?

20       A.        I cannot exactly remember the date,

21 but I questioned him one day concerning the removal

22 of our guard gate people and going to electronic on

23 the night shift.  His comment to me was, "The board

24 made that decision," and he said, "I will not

25 override the board's decision."
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 1       Q.        Was that before you were on the

 2 board?

 3       A.        Yes, sir.

 4       Q.        When did you become involved in the

 5 association board?

 6       A.        The 2019 election.

 7       Q.        And how long did you serve on the

 8 board?

 9       A.        I served 30 months.  September of

10 '19 through '20, the COVID year, through '21, and

11 then February of this year.

12       Q.        Did you become an officer of the

13 board?

14       A.        I was the vice president when I

15 first came on.  The president resigned, and I took

16 over as president after four months of being on the

17 board.

18       Q.        In your capacity as the president

19 and vice president of the board of the association,

20 did you -- were you required to deal with Mr. Ayres

21 frequently?

22       A.        Yes.  We had a property manager by

23 the name of Joe Barletta that had some health

24 issues, and the board made the decision to give him

25 a leave of absence so that he could take care of
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 1 himself, because he was a hands-on property manager.

 2 So he took four months off and came back and said,

 3 "I'm ready to come back."  And we said okay.  And so

 4 he came back.

 5                 And after just a few months, I

 6 looked at him and said, "Joe, your health is more

 7 important than this community."

 8                 He said, "Jim, I do everything."

 9                 And I said, "Yes, you do, and that's

10 a problem."  And I said, "It's hampered your health

11 and your family life.  It's in your best interest."

12                 And he said, "I agree with you."

13                 So at that time, as president, we

14 had a group at the CAC which runs the community.

15 And --

16                 THE COURT:  I don't know what the

17       CAC is.

18                 THE WITNESS:  Community Activity

19       Center, which is where the people that run the

20       community are headquartered.  Do you follow

21       me?

22                 THE COURT:  Nope.

23                 THE WITNESS:  Okay.  Well, we've got

24       a project manager.  We got Joe --

25                 THE COURT:  You mean the people that
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 1       the community association has hired?

 2                 THE WITNESS:  Yes, ma'am.  Yes,

 3       ma'am.

 4                 THE COURT:  Okay.  The employees of?

 5                 THE WITNESS:  Yes, ma'am.

 6                 THE COURT:  All right.  I understand

 7       now.

 8                 THE WITNESS:  Okay.  So she -- Cory

 9       Mediak (phonetic) was in training when we

10       needed to get someone going with Joe's health,

11       so we brought Cory from the country club over

12       to the community association to learn from Joe

13       so that we would have someone there in case

14       whatever.  Well, in case what did happen to

15       Joe, and he had to finally leave.  So we had

16       Cory and Micah, and then we had R.J. and

17       Ronnie, which R.J. is the --

18                 MS. DAVIS:  Object to the relevance.

19                 THE COURT:  Relevance of all of

20       this?

21                 MR. HALE:  I think what --

22                 THE COURT:  Let's get out of the

23       weeds.

24                 MR. HALE:  I'm trying to get him to

25       explain his involvement with Mr. Ayres.  He's
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 1       getting to that, but he's trying to explain

 2       what --

 3                 THE WITNESS:  Well, I'll go --

 4                 THE COURT:  Tell me about the clock

 5       but not how to make one.

 6                 THE WITNESS:  Exactly.

 7                 Joe said to me, "I apologize to you,

 8       Jim, up front" --

 9                 MS. DAVIS:  Objection.

10                 THE WITNESS:  I said --

11                 THE COURT:  Sustained.

12                 Tell me about how you were involved

13       with Mr. Ayres.

14                 THE WITNESS:  I'm getting ready to.

15                 When Joe resigned, now I became

16       basically the property manager over the

17       community.  And that was always a dealing with

18       Michael.  You always talked to Michael because

19       of his history, his knowledge.  So I was

20       relatively new on the board, so to speak, and

21       so I needed to lean on people.  I leaned on

22       the old board members.  I talked to everyone,

23       the board members that I replaced, to get

24       their perspectives so I was understanding.  So

25       Michael and I had a lot of involvement when I
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 1       was president.

 2 BY MR. HALE:

 3       Q.        During the period that you were

 4 president, did Mr. Ayres ever assert his authority

 5 under the master declaration and claimed that it

 6 allowed him to override actions of the board?

 7       A.        Never one time.

 8       Q.        Was there ever any times when the

 9 board -- or when Mr. Ayres wanted the board to do

10 something and the board refused to do it?

11       A.        Yes, sir.  We were -- Michael

12 brought to me that he wanted to have one certain

13 person run for the board.  And I said, "I don't know

14 that the board is going to agree to that."  And I

15 said, "Let me talk with the board."

16                 And we -- the board came back and

17 said, "I'm in agreement with you, Jim."

18                 And I went to Michael and said, "We

19 can't support you.  The board won't support you on

20 your request."

21                 He said, "Fine."

22                 Not another word was said about it.

23       Q.        During the time that you were

24 serving on the board that two and a half years,

25 describe the relationship between the board members
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 1 that existed as you all were working on the

 2 association matters.

 3       A.        You know, when I first started on

 4 the board, we had a great board that got a lot of

 5 things rolling.  Started the greenway project.  We

 6 got a safety committee going, trying to get control

 7 of the neighborhood as far as speeding.  A lot of

 8 positive things we felt that was for the betterment

 9 of the community.  And, uh -- what was your

10 question?

11       Q.        Well, it had to do with what was the

12 relationship of the members of the board?

13       A.        I'm sorry.  And so we were a very

14 cohesive group, which Michael and Amy were on the

15 board at that time with me, and never once did they

16 try to force, enforce, or push anything whatsoever.

17 And then when Ms. Pate got on the board, it was

18 contentious from the first day.

19                 And I'll lead with this.  A lot of

20 conversation was said earlier about the

21 organizational meeting.  I went through two

22 organizational meetings, and they never were open

23 meetings.  They were always closed meetings.  And it

24 was not announced at the annual meeting that I held.

25 There wasn't a PowerPoint.  It wasn't announced.
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 1 Unless -- I heard him say that he got a recording.

 2 I would love to hear it.

 3                 So the -- she got on the board and

 4 literally disrupted the board from the day one.

 5 Every time we tried to talk about anything, she

 6 said, "You know, you're walking on another

 7 litigation, Jim, the community.  Jim, you're walking

 8 on a lawsuit."

 9                 And I said, "Crystal" -- I said it

10 once and Michael said it --

11                 MS. DAVIS:  I'm going to object.

12       Hearsay, Your Honor, that conversation.

13                 THE COURT:  Hearsay from Ms. Pate?

14                 MR. HALE:  I think -- she's not a

15       party in this case, is she?

16                 THE COURT:  Sustained.

17                 THE WITNESS:  Okay.

18 BY MR. HALE:

19       Q.        Can't talk about what she --

20       A.        Okay.

21                 THE COURT:  So why would you have

22       closed meetings?

23                 THE WITNESS:  Well, we didn't have

24       closed meetings.  We had executive sessions.

25                 THE COURT:  Why would the executive
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 1       sessions be closed?

 2                 THE WITNESS:  Because we weren't

 3       going to take -- I'll use a prime example.  We

 4       weren't going to take a project; i.e.,

 5       greenway, until the board had decided that

 6       that's the direction we wanted to go.  And so

 7       I wasn't going to open up a general board

 8       session.  We decided we're going to go forward

 9       with the building of a greenway.  We sent out

10       a survey, which was overwhelming to the

11       community on positive on the greenway.

12                 THE COURT:  That doesn't tell me why

13       you would have closed sessions.  You're

14       telling me about building the greenway.

15                 THE WITNESS:  Financial.

16                 THE COURT:  You didn't want the

17       members to know about the financials.

18                 THE WITNESS:  Not that we didn't

19       want them to know.  But if there were certain

20       circumstances -- what we had a problem with,

21       Your Honor, is Crystal -- and I know I'm

22       talking about Crystal here.  I said to Kevin

23       Stevens in the organizational meeting that we

24       had when the new board members came on --

25                 THE COURT:  What year?
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 1                 THE WITNESS:  2021.  And I said to

 2       Kevin, "If we're having a discussion about

 3       financials being lawsuits with Rarity Bay

 4       Partners or anything that has to do with

 5       legal, Crystal will recuse herself from our

 6       meetings."

 7                 He said, "She should, absolutely,

 8       because you're talking about her, that she's

 9       the one suing you."

10                 So instead of putting that out to

11       the community, I did that in the executive

12       sessions.

13                 So she refused to recuse herself.

14       And she pointed to Michael and Amy and said,

15       "I'm not leaving unless they leave."  And I

16       asked the board, other board members, new

17       board members, "Do you all want to continue

18       having this conversation with Kevin?"

19                 And they all three said, "Yes,

20       please."

21                 So I looked at Michael, I looked at

22       Amy, and I said, "You're excused."  I looked

23       at Crystal.  I said, "You're excused."  So we

24       could have that conversation because they

25       wanted to know about the lawsuit, all of the
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 1       particulars of the lawsuit that was -- I got

 2       accused of not being open to the community,

 3       but by guidance of attorney saying be real

 4       careful of doing that because it could

 5       generate a problem.

 6                 THE COURT:  What kind of problem?

 7                 THE WITNESS:  Well, I'll give you a

 8       prime example.  I sent out a president's

 9       letter about the first mediation.  And I said

10       we met for nine hours.

11                 THE COURT:  When was that, just for

12       the record?

13                 THE WITNESS:  First mediation?

14                 THE COURT:  Because you were on the

15       board for three years.

16                 THE WITNESS:  Yes, ma'am.  I was in

17       both mediations.

18                 THE COURT:  Okay.  The record won't

19       reflect when those were.  I know there was one

20       in 2022.

21                 THE WITNESS:  Right.  And then I

22       want to say it was 2020.  No, it was 2021,

23       because I just got out of COVID, 12 days in

24       the hospital, and I had my iPad on my chest

25       and laid there for the whole time.  And you
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 1       even commented on it, or Fansler did.  So --

 2                 THE COURT:  I didn't comment on it.

 3       I wasn't part of your mediation.

 4                 Just -- realize, we have a typed-up

 5       record.  Okay?  So for you to say something

 6       and you and I have a mental connection, the

 7       record won't reflect that.

 8                 THE WITNESS:  Okay.

 9                 THE COURT:  So I have to correct it.

10       I'm not trying to be ugly.  I'm just saying

11       that you and I both know I wasn't at the

12       mediation.  I'm hearing the case.

13                 THE WITNESS:  Yeah.

14                 THE COURT:  So when you said I was,

15       I have to correct it.

16                 THE WITNESS:  I'm sorry.  I retract

17       that.

18                 THE COURT:  No, that's okay.  I'm

19       trying to explain why I do some of the things

20       I'm doing.  I know that this typed-up record

21       is really important.

22                 THE WITNESS:  Understood.

23                 THE COURT:  Okay.

24                 THE WITNESS:  So the mediation --

25       I've lost my train of thought.
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 1                 THE COURT:  You were telling me why

 2       the community -- why you didn't want the legal

 3       discussion to be part of the information to

 4       the community.

 5                 THE WITNESS:  Yeah.  I'm going to

 6       tell you.  I sent out an email to the

 7       community stating the mediation didn't go

 8       well.  We were gone for nine hours.  We went

 9       back and forth.  Didn't give particulars of

10       the mediation whatsoever, other than the time

11       is going back and forth, and finally after

12       nine hours, it just dissolved.  I sent that

13       out to the community.

14                 Well, Meryl Keegan, an Apex Bank

15       attorney, when Adrianne and Shannon were

16       representatives, sent me a letter demanding my

17       retraction to the community because I spoke

18       wrong in my letter.

19                 MS. DAVIS:  Your Honor, I've been

20       patient.  There's a lot of hearsay.

21                 THE COURT:  Yeah, sustained.

22                 I just want to know what's in your

23       mind.  I don't want to know what Apex Bank had

24       to say about anything.  I just want to know.

25                 THE WITNESS:  Well, it goes back to
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 1       where I was trying to justify the reason that

 2       I didn't send out all the financial stuff to

 3       the community.  Because I got hand-slapped

 4       multiple times, three times.

 5                 THE COURT:  Go ahead.

 6 BY MR. HALE:

 7       Q.        Apex Bank is the employer for

 8 Crystal Pate.  And so there is some -- did you get

 9 just one of those letters?

10       A.        Three.

11       Q.        And were they threatening to sue you

12 if you didn't do what they said?

13       A.        All three.

14                 MS. DAVIS:  Objection.

15                 THE COURT:  Basis?

16                 MS. DAVIS:  Hearsay.

17                 THE COURT:  Hearsay.

18                 MR. HALE:  Well, I can show you the

19       letters.

20                 THE COURT:  That still doesn't make

21       it not hearsay.  Sustained.

22                 THE WITNESS:  Okay.

23 BY MR. HALE:

24       Q.        In the time that Ms. Pate was on the

25 board, did she ever say anything during the meetings
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 1 which helped you come to the understanding of where

 2 her allegiance were?

 3                 MS. DAVIS:  Your Honor, I'm going to

 4       object to Ms. Pate's allegiances in a case

 5       involving only Mr. Frisbey.

 6                 THE COURT:  What does it matter?

 7                 MR. HALE:  I'll withdraw the

 8       question.

 9                 THE COURT:  Okay.

10                 MR. HALE:  My outline was for when I

11       thought it was going to involve Ms. Pate.

12                 That's all, Your Honor.

13                   CROSS-EXAMINATION

14 BY MS. DAVIS:

15       Q.        Very briefly, sir.  In the

16 October 2021 board meeting, did you state that the

17 board has no authority over the DRB and is a

18 separate business?

19       A.        I did say that.

20       Q.        Okay.

21       A.        I said that the CAI had no --

22 nothing involvement of the DRB to make -- override

23 anything they were doing.

24       Q.        Because that's a business owned by

25 Michael Ayres that's separate, the Premier Resort



Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 188 

Gateway Court Reporting & Video, LLC 

 1 Management?

 2       A.        No, the DRB owned by Michael --

 3       Q.        No, the separate business that

 4 you're talking about is Premier Resort Management,

 5 which is the company Mr. Ayres just testified he was

 6 the majority owner.

 7       A.        Right.  But the DRB is a function

 8 through Rarity Bay.  Maybe the funds for the DRB

 9 goes to Premier, but it's not part of Rarity Bay.

10 The DRB is part of Rarity Bay, not Premier.

11       Q.        Are you making a distinction between

12 the DRB and the board?  Is that what you're doing?

13       A.        (Witness moves head side to side.)

14       Q.        No.

15                 So you don't recognize that the

16 board has anything to do with this construction fund

17 deposit money that's being held by a private

18 company?

19       A.        That's correct.

20       Q.        Have you looked at whether or not

21 there would have to be indemnification if something

22 happened with that money?

23       A.        No.

24       Q.        This board pavilion, there were

25 plans that were approved to be purchased, right, or



Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 189 

Gateway Court Reporting & Video, LLC 

 1 to be designed for this pavilion?

 2       A.        It was another concept that they

 3 were proposing, yes.

 4       Q.        Has the board asked for the

 5 membership to vote on that, or is there any

 6 intention to do that?

 7       A.        We sent out a survey to the

 8 community, and it was an overwhelmingly positive

 9 response, almost 65 percent of positive of the

10 community.

11       Q.        Is there planning to be a vote?

12       A.        Oh, sure.

13       Q.        Okay.  You're going to vote on

14 whether or not --

15       A.        I'm not involved anymore.

16       Q.        Okay.  Do you know whether or not

17 there's going to be a vote --

18       A.        I cannot speak to what they're going

19 to do.  Sorry.

20       Q.        But as for a greenway, there was no

21 vote on that, and that was installed when you were

22 on the board, correct?

23       A.        There was a survey.  There was no

24 vote and not necessary for a vote.

25       Q.        Right.  And these boards that you
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 1 were on were generally, other than Ms. Pate we

 2 talked about, supportive of the declarant rights of

 3 the LLC, correct?

 4       A.        Yes, ma'am.

 5       Q.        Okay.

 6       A.        I mean, he never gave us any reason

 7 not to.

 8       Q.        Okay.

 9       A.        But he never controlled anything.

10       Q.        Does Michael Ayres run the DRB and

11 select its members?

12       A.        Yes, ma'am.

13                 MS. DAVIS:  That's all I have.

14                 REDIRECT EXAMINATION

15 BY MR. HALE:

16       Q.        Do you know whether or not the

17 declarant -- the declaration provides for how the

18 design review board is handled?

19                 THE COURT:  Which document?  The

20       master declaration?

21                 MR. HALE:  The master declaration.

22                 THE WITNESS:  I'm going to be very

23       honest.  Denzil Thies was my treasurer and my

24       historian that knew everything about every

25       document and every resolution and everything,



Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 191 

Gateway Court Reporting & Video, LLC 

 1       and I left -- I left that up.  So I'm going to

 2       have to say I don't know.

 3                 MR. HALE:  That's all.

 4                 MS. DAVIS:  Nothing further.

 5                 THE COURT:  You may step down.

 6                 THE WITNESS:  Thank you.

 7                 THE COURT:  All right.  You got

 8       something for five more minutes?  I'm tired.

 9                 MR. HALE:  Take about five minutes.

10                 THE COURT:  Go ahead.  Otherwise,

11       we're coming back another day.

12                 MR. HALE:  Chad Story.

13                 THE COURT:  Have a seat, Mr. Story.

14       I don't know if you were in here for other

15       witnesses, but I tried to get them to scoot up

16       close to the mic.

17                 THE WITNESS:  Yes, ma'am.

18                 THE COURT:  It helps everyone here.

19                 MR. HALE:  We're going to go real

20       fast if that's okay.

21                 THE COURT:  I'm offering you another

22       time another day.  But, you know, you all

23       tag-teamed me all day.

24                 MR. HALE:  Sorry.

25
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 1                    CHAD A. STORY,

 2     having been duly sworn, testified as follows:

 3                  DIRECT EXAMINATION

 4 BY MR. HALE:

 5       Q.        Would you state your name for the

 6 record, please, sir.

 7       A.        Sure.  Chad Adam story.

 8       Q.        How long have you been a resident of

 9 Rarity Bay?

10       A.        Actually, I'm not a resident of

11 Rarity Bay.  I am actually a property owner who is

12 building a house right now with a completion date

13 anywhere between October and December of this year.

14       Q.        When did you become an owner of

15 property in Rarity Bay?

16       A.        I believe the records would reflect

17 either 2019 or 2020 of July.  During COVID.

18       Q.        And where did you live before you

19 bought the property in Rarity Bay?

20       A.        I still reside up in Aurora,

21 Illinois.

22                 THE COURT:  I'm sorry, Aurora?

23                 THE WITNESS:  Aurora, yes, ma'am.

24 BY MR. HALE:

25       Q.        When you came here, were you asked
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 1 to run for the board of directors of the

 2 association?

 3       A.        No, sir.

 4       Q.        Did you volunteer?

 5       A.        I have.  I did volunteer because I

 6 have been on two previous HOAs before in my other

 7 residences.

 8       Q.        How did you come to run for office

 9 on the board?

10       A.        By reading the bylaws and noticing

11 that any property owner or house owner could run for

12 the board regardless of whether they resided.  So I

13 put in my nomination as a candidate.

14       Q.        And you were elected the first time?

15       A.        Elected the first time.

16       Q.        And did you know anybody here?

17       A.        I knew nobody.

18                 THE COURT:  Did that not make you

19       wonder what you just volunteered to do?

20                 THE WITNESS:  I actually did a lot

21       of research, ma'am, before I bought.  I knew

22       what I was getting into.

23 BY MR. HALE:

24       Q.        How do you think you got elected?

25       A.        I would actually sit -- I can't
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 1 guarantee -- I don't know the testified results, but

 2 I would say the majority of the Rarity Bay residents

 3 did not vote for me.  Another party did.

 4       Q.        Who would that party be?

 5       A.        I would have to say it would be

 6 Rarity Bay Partners, or Partners in this case now.

 7       Q.        Let me ask you, what has your

 8 position been on the board since you were elected?

 9       A.        Since I was elected in '21, it was

10 secretary for the first year and vice president,

11 currently acting as president right now.  I'm the

12 last guy remaining.

13                 THE COURT:  The last man standing.

14 BY MR. HALE:

15       Q.        While you have been on the board,

16 can you describe how the relationship has been

17 between the members of the board and the declarant?

18       A.        It's been fine.  No issues.  No

19 concerns.  No pushbacks.  No nothing.

20       Q.        Is there anything on the board --

21                 THE COURT:  I'm sorry, and I guess

22       we need to -- I noticed I've written it down.

23       What year were you elected?

24                 THE WITNESS:  I was elected in '21,

25       ma'am.
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 1                 THE COURT:  All right.

 2 BY MR. HALE:

 3       Q.        And you have been president.  Were

 4 you president the first?

 5       A.        No.  That would fall back to Jim

 6 Atchley, who was just here.

 7       Q.        So you became president when there

 8 were just two board members?

 9       A.        Vice president and acting as

10 president since we don't have a president since

11 Chuck Porter, who was the president, who resigned as

12 well.

13       Q.        Okay.  And what I was asking you is

14 to describe the board's working relationship with

15 the declarant among themselves since you have been

16 on the board.

17       A.        Since I've been on the board since

18 back in '21, it was really great.  There was no

19 pushback.  It was great to ask questions from the

20 declarant to get some of the history regarding all

21 the history that was involved with Rarity Bay, as a

22 new person to always have the information in talking

23 to, not only the declarant but two past presidents

24 and current presidents in that area, so it's been a

25 great working relationship.
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 1       Q.        Has it taken a hit some lately?

 2       A.        Um, I would say my stress level

 3 between my real job and being here, most definitely.

 4                 THE COURT:  Well, what?  Your stress

 5       level is what?

 6                 THE WITNESS:  A little bit higher,

 7       ma'am.

 8                 THE COURT:  So is mine.

 9                 THE WITNESS:  I understand.

10 BY MR. HALE:

11       Q.        Are there things going on, on the

12 board's agenda right now that are going to be big

13 decisions that have to be made?

14       A.        No, sir.  We're just keeping the

15 lights on between myself and the five other members

16 that are on the board to make a sixth.  We have to

17 have a quorum of five.  We're just keeping the

18 lights on.  There's no pavilion.  There is no plans

19 to do anything but let's keep the lights on, let's

20 get past all the legal issues one of these days and

21 move on.

22       Q.        Were you in the meeting when -- on

23 March 1st, that organizational meeting?

24       A.        I was.

25       Q.        What did the declarant, Michael
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 1 Ayres, or this -- the LLC, ask of the board members

 2 during the course of that meeting which then

 3 resulted in his decision to remove a couple of

 4 directors?

 5       A.        Sure.  He, being Michael Ayres, LLC,

 6 went one by one to the board members, started to the

 7 left with Steve Chris and worked his way around

 8 through all the board members asking the same

 9 question, if we would uphold and oblige to the

10 master declarants, the bylaws, and the addendum that

11 was signed.  Some of us said we understood, and we

12 also acknowledged that we did receive an email

13 stating that any of us could be removed at will.

14       Q.        All right.  Did he state during the

15 course of that meeting after he announced who was

16 going to be removed why he had made that decision?

17 Do you remember?

18       A.        Yes, he did.  Yes.

19       Q.        What did he say?

20       A.        It's in regards to decisiveness, the

21 direction that the two board members -- and they

22 referred to Crystal Pate and Mr. Frisbey -- would

23 not be good candidates to be on the board and

24 continue to represent the community as a whole to

25 continue trying to improve Rarity Bay for all
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 1 residents.

 2       Q.        Based upon -- were you familiar with

 3 Mr. Frisbey before he got on the board?

 4       A.        I was, yes.

 5       Q.        Based on your knowledge of

 6 Mr. Frisbey and Ms. Pate, were you surprised by

 7 those decisions?

 8       A.        I was not surprised, no.

 9       Q.        Why was that?

10       A.        Like I said, I think it's been

11 talked enough, Mr. Frisbey has sent out quite a bit

12 of emails.  It's divided our community.  I don't

13 even live there full-time, but I can pull in through

14 the subdivision, I can see the divisiveness, not

15 only on the golf course or inside the clubhouse or

16 even between neighbors, which is really weird from

17 that standpoint.

18                 And Ms. Pate -- I served on the

19 board with her the year prior.  Her and I came on

20 the board at the same time.  And she was just -- I

21 don't want to say a negative person, but she was

22 representing the best interest of Partners and not

23 Rarity Bay community residents.

24                 MR. HALE:  I don't have any further

25       questions.
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 1                 MS. DAVIS:  I'll be very quick, Your

 2       Honor.

 3                   CROSS-EXAMINATION

 4 BY MS. DAVIS:

 5       Q.        This discussion that you said took

 6 place at the meeting.  We do have a video of that

 7 meeting.  That wasn't on the record, was it, when he

 8 said why he removed Ms. Pate and Mr. Frisbey from

 9 the board that day?  That wasn't something he said

10 as part of the meeting.

11       A.        I -- I would believe so from that

12 standpoint, but recordings.

13       Q.        Do you remember that it was part of

14 the actual meeting, or was that something he said to

15 you after the meeting?

16       A.        No, that was actually during the

17 meeting when he was going with (inaudible).

18       Q.        Okay.  So your testimony is that --

19 contrary to everybody's else's testimony, that there

20 was a declaration by Michael Ayres at that meeting?

21       A.        If I recall correctly.

22       Q.        You were talking about how the

23 relationship was really great with the board, but

24 almost the entire board resigned; is that not

25 correct?



Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 200 

Gateway Court Reporting & Video, LLC 

 1       A.        They did.  And we published all the

 2 resignation letters out to the community because

 3 they had requested their community to read them, and

 4 a lot of the minutes had a theme of the board

 5 being -- community being divisive -- being divided;

 6 actually, not divisive.  Being divided.  Being torn

 7 apart with self-governance on one side and

 8 non-self-governance on the other side, and it was

 9 tearing apart the board.

10       Q.        So this relationship that you said

11 was really great between Michael Ayres and the

12 board, it wasn't great to those members who all

13 resigned, was it?

14       A.        No, it was.  A lot of people enjoyed

15 working with LLC, Michael Ayres.  I can name off of

16 a few names that really did enjoy it, and other ones

17 just didn't like having decisive, where they may not

18 have agreed with the declarant in that respect, and

19 they wanted to tell their own opinion, agree or

20 disagree in that area.  And they are allowed to

21 resign at will if they don't believe.

22       Q.        And you're generally supportive of

23 Michael Ayres and the LLC, correct, and the

24 declarant rights?

25       A.        No.  I am actually supportive of the
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 1 community and what's best for the community.

 2       Q.        Part of that in your mind is that

 3 you don't challenge Michael Ayres or the declarant

 4 rights?

 5       A.        No, I disagree with that.  I believe

 6 that declarant rights -- where I come from, HOAs,

 7 they have declarant rights.  And unless they are

 8 about 85, 95 percent done, they move on and they

 9 leave us alone.  I'm currently in an HOA today, with

10 a declarant right.  We're 100 percent fully

11 developed.

12       Q.        But my question is, currently you

13 are supportive of the LLC keeping its development

14 declarant rights in the community?

15       A.        I would say at this time, yes.

16       Q.        Okay.

17       A.        I look forward to us getting out of

18 it.

19       Q.        There's not been any sort of board

20 resolution or anything official about this kind of

21 pause and taking action, has there?

22       A.        Taking action in what way?

23       Q.        You said that you guys are just

24 going to sit around and not do anything for the rest

25 of the --
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 1       A.        Well, we're not doing -- we're still

 2 paying the bills and keeping the lights on, but just

 3 trying to stay afloat with all the legal issues that

 4 they are navigating through the waters right now.

 5       Q.        Okay.  So has there been a

 6 resolution about the fact that you're not going to

 7 take any action?

 8       A.        There's no resolution, no, ma'am.

 9       Q.        Okay.  So that could change at any

10 time?

11       A.        In what regard?

12       Q.        The board could take whatever action

13 the board could take.

14       A.        If there's a reason for us to take

15 action on the topic, we'll definitely address it if

16 it's in the best interest of the community.

17       Q.        Okay.

18                 MS. DAVIS:  Nothing further.

19                 I have one more question.  I'm

20       sorry.

21                 THE COURT:  Go ahead.

22 BY MS. DAVIS:

23       Q.        Do you have any sort of a financial

24 arrangement or any entity that you have control of

25 have any arrangement financially with the declarant
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 1 or Michael Ayres?

 2       A.        No, I do not.

 3       Q.        No business relationships

 4 whatsoever?

 5       A.        No.

 6       Q.        Never mind entities or company names

 7 or anything.

 8       A.        Nothing.

 9       Q.        Nothing?

10       A.        Nothing.

11                 MS. DAVIS:  Okay.

12                 MR. HALE:  No.

13                 THE COURT:  You may step down.

14                 THE WITNESS:  Thank you, ma'am.

15                 THE COURT:  Anything else?

16                 MR. HALE:  Your Honor, we have

17       nothing else.

18                 THE COURT:  The defendant rests.

19       All defendants rest?

20                 MS. DAVIS:  Yes.

21                 MR. STEVENS:  Yes.

22                 THE COURT:  Mr. Stevens, you

23       represent Mr. Ayres and LLC?

24                 MR. STEVENS:  I do not, Your Honor.

25       That was a previous arrangement.  I have
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 1       withdrawn from all of that.

 2                 THE COURT:  So who represents LLC

 3       and Mr. Ayres?

 4                 That's you, LLC.  You represent

 5       Mr. Ayres also?

 6                 MR. HALE:  He's either representing

 7       himself or I'm representing him.

 8                 THE COURT:  Well, I kind of need to

 9       know that.

10                 MR. HALE:  We are.

11                 THE COURT:  Okay.  I mean, if I do

12       an order, I need to know whether to send it to

13       Mr. Ayers individually or through his

14       attorneys.  Okay.

15                 MS. PEMBERTON:  Your Honor, only

16       Mr. Stevens is representing the association in

17       this particular case.

18                 THE COURT:  All right.

19                 Anything else?  All right.  I think

20       we should be adjourned for the day.

21                 (Whereupon, the proceedings

22                 concluded at 4:30 p.m.)

23

24

25



Transcript of Proceedings - Mike Frisbey v. Salem Pointe Capital-No. 21579 205 

Gateway Court Reporting & Video, LLC 

 1                 C E R T I F I C A T E

 2 STATE OF TENNESSEE:

 3 COUNTY OF KNOX:

 4          I, LORA R. BOATMAN, Licensed Court

 5 Reporter, in and for the State of Tennessee, do

 6 hereby certify that the above hearing was reported

 7 by me and that the foregoing pages of the transcript

 8 is a true and accurate record to the best of my

 9 knowledge, skills, and ability.

10          I further certify that I am not related to

11 nor an employee of counsel or any of the parties to

12 the action, nor am I in any way financially

13 interested in the outcome of this case.

14          I further certify that I am duly licensed

15 by the State of Tennessee Board of Court Reporting

16 as a Licensed Court Reporter as evidenced by the LCR

17 number and expiration date following my name below.

18          IN WITNESS WHEREOF, I have hereunto set my

19 hand this the 6th day of August, 2022.

20

21

22      ____________________________

23      LORA R. BOATMAN, LCR No. 106.
     Expiration Date: 6/30/2024.
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commingled   (1)
committee   (16)
committees   (4)
committee's   (1)
common   (4)
communication   (1)
communications   (4)
COMMUNITY   (189)
community-minded 
 (2)
community's   (2)
companies   (1)
company   (9)
compared   (1)
complaining   (1)
complaint   (4)
complete   (1)
completely   (1)
completing   (1)
completion   (2)
complicated   (1)
complied   (3)
comply   (1)
compromise   (2)
con   (1)
concept   (1)
concern   (7)
concerned   (6)
concerning   (2)
concerns   (3)
concerted   (1)
concluded   (1)
conclusions   (1)
conditions   (2)
conduct   (1)
conducted   (3)
conference   (1)
confers   (1)
confidentiality   (1)
conflict   (5)
conflicts   (1)
confuse   (1)
confused   (1)
confusing   (1)
confusion   (1)
connected   (1)
connection   (1)
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consensus   (1)
consider   (2)
consideration   (2)
considered   (3)
considering   (2)
consistent   (3)
constantly   (1)
consternation   (1)
construct   (1)
construction   (13)
consulted   (2)
contain   (2)
contend   (1)
content   (1)
contention   (1)
contentious   (1)
contest   (2)
context   (1)
continue   (9)
continued   (2)
continuing   (1)
contract   (6)
contracts   (3)
contractual   (1)
contrary   (7)
control   (20)
controlled   (5)
controlling   (4)
conversation   (7)
conversations   (2)
conversely   (1)
convoluted   (1)
copies   (5)
copy   (12)
Cormorant   (2)
C-O-R-M-O-R-A-N-T 
 (1)
corporate   (5)
corporation   (19)
corporations   (2)
correct   (59)
correctly   (4)
correspondence   (1)
Cory   (3)
cost   (1)
costs   (1)
counsel   (9)
count   (3)
counties   (1)

counting   (1)
country   (11)
COUNTY   (5)
couple   (6)
course   (14)
COURT   (301)
court-ordered   (1)
courtroom   (2)
cousin   (1)
covenants   (4)
covered   (3)
COVID   (5)
cow   (1)
Crawford   (1)
crazy   (2)
create   (4)
created   (3)
creating   (1)
credited   (1)
critical   (2)
Cross   (4)
Cross-Examination 
 (10)
Crystal   (40)
current   (4)
currently   (6)
curse   (1)
Curtis   (1)
cut   (1)

< D >
D&O   (1)
d/b/a   (1)
damage   (1)
damages   (1)
damaging   (2)
Daniels   (1)
dared   (1)
darkness   (1)
databases   (1)
date   (10)
dated   (3)
dates   (1)
David   (6)
Davis   (167)
day   (19)
days   (3)
deal   (7)
dealing   (5)

deceit   (1)
December   (1)
decide   (6)
decided   (4)
deciding   (3)
decision   (15)
decisions   (11)
decisive   (1)
decisiveness   (1)
declarant   (121)
declarants   (1)
declarant's   (8)
Declaration   (14)
declarations   (3)
declare   (1)
deed   (2)
deed's   (1)
defamation   (1)
default   (3)
defeat   (1)
defendant   (3)
Defendants   (3)
defending   (1)
definitely   (3)
definition   (1)
deliberately   (1)
delicate   (1)
demand   (3)
demanding   (1)
democracy   (1)
demonstrate   (1)
denying   (1)
Denzil   (1)
depending   (1)
deposit   (10)
deposition   (1)
deposits   (15)
derived   (1)
describe   (3)
design   (25)
designed   (3)
designers   (1)
desire   (2)
desk   (1)
desperately   (1)
detail   (2)
detailed   (1)
detailing   (1)
determination   (1)

determinations   (2)
determine   (1)
determining   (2)
develop   (1)
developed   (2)
developer   (6)
developers   (1)
developer's   (1)
development   (11)
dictatorial   (1)
different   (18)
diplomatic   (1)
Direct   (13)
direction   (3)
director   (24)
Directors   (41)
disagree   (13)
disagreed   (6)
disagreement   (1)
disappear   (1)
disconsent   (1)
discord   (3)
discovered   (1)
discuss   (1)
discussed   (1)
discussion   (7)
discussions   (1)
disgusting   (1)
dispute   (8)
disputed   (1)
disputes   (1)
disputing   (2)
disqualifications   (1)
disrupted   (1)
disruption   (1)
disseminated   (3)
dissolved   (1)
distinction   (1)
distinguishable   (2)
disturbance   (1)
divide   (1)
divided   (3)
divisive   (7)
divisiveness   (4)
dock   (5)
document   (9)
documentation   (2)
documented   (1)
documents   (33)
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dog   (2)
doing   (16)
dollar   (3)
dollars   (3)
Don   (1)
drawing   (1)
drawn   (1)
DRB   (17)
Drive   (4)
driving   (1)
dry   (1)
dues   (8)
duly   (9)
duty   (7)

< E >
Eagle   (4)
earlier   (12)
earn   (1)
easier   (1)
easiest   (1)
East   (1)
easy   (1)
educate   (1)
Edward   (1)
effect   (1)
effectively   (1)
effort   (1)
ego   (1)
eight   (6)
Either   (4)
elect   (5)
elected   (59)
electing   (1)
election   (38)
elections   (3)
electronic   (2)
eliminated   (2)
else's   (1)
Email   (73)
emailed   (1)
emails   (20)
embroiled   (1)
employee   (1)
employees   (2)
employer   (1)
enact   (2)
enacted   (1)
encouraged   (2)

encouraging   (1)
enforce   (1)
enforceable   (2)
enforced   (1)
enjoin   (1)
enjoy   (1)
enjoyed   (1)
enlisted   (1)
enter   (1)
entire   (13)
entirely   (1)
entities   (4)
entitled   (3)
entity   (8)
entrance   (2)
escalated   (1)
escalating   (4)
escrow   (8)
established   (1)
establishing   (1)
et   (2)
evaluate   (1)
evenly   (1)
event   (1)
eventually   (2)
everybody   (20)
everybody's   (1)
evidence   (15)
evidenced   (1)
exacerbate   (1)
exactly   (10)
Examination   (14)
EXAMINATIONS   (1)
example   (6)
examples   (1)
exception   (1)
exclude   (1)
exclusive   (2)
excuse   (2)
excused   (2)
executive   (7)
executives   (1)
exempt   (1)
exemptions   (1)
exercised   (1)
Exhibit   (49)
EXHIBITS   (10)
existed   (1)
existing   (3)

exists   (1)
expansive   (2)
expect   (1)
expectations   (1)
expected   (2)
expensive   (1)
experience   (2)
expiration   (2)
explain   (8)
explained   (1)
explaining   (1)
explanation   (2)
explore   (1)
express   (1)
expressed   (2)
expressly   (1)
extraordinary   (1)
Exxon   (1)
eyes   (1)

< F >
face   (1)
faces   (1)
fact   (7)
factor   (2)
facts   (1)
factually   (1)
failed   (4)
fair   (2)
faith   (1)
fall   (1)
false   (1)
familiar   (2)
families   (2)
family   (5)
Fansler   (1)
far   (11)
fast   (2)
February   (23)
federal   (1)
feel   (1)
feeling   (1)
fees   (3)
felt   (6)
fiduciary   (11)
Fifteen   (1)
Fifth   (1)
fighting   (1)
figure   (5)

figured   (1)
file   (1)
filed   (8)
final   (1)
finally   (4)
financial   (4)
financially   (2)
financials   (2)
find   (7)
finds   (1)
fine   (10)
fingers   (1)
finish   (1)
FINLEY   (1)
fire   (1)
fired   (1)
first   (26)
first-hand   (1)
FISHER-RUSSELL 
 (1)
fit   (1)
five   (7)
flagship   (3)
flip   (2)
flurry   (1)
focused   (1)
folks   (3)
follow   (10)
followed   (4)
following   (2)
follows   (5)
food   (1)
force   (1)
foreclosed   (1)
foreclosure   (1)
foregoing   (1)
foreseeable   (1)
forgive   (1)
forgot   (1)
For-Profit   (1)
forth   (3)
forward   (3)
fought   (1)
found   (6)
foundation   (1)
foundational   (1)
four   (20)
fourth   (2)
frankly   (1)
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fraud   (1)
frequently   (2)
friends   (2)
FRISBEY   (98)
frivolous   (1)
front   (8)
full   (3)
full-time   (2)
fully   (3)
function   (2)
functional   (1)
functioned   (1)
functioning   (2)
functions   (1)
fund   (1)
funds   (3)
further   (17)
future   (6)

< G >
gain   (1)
gaslight   (1)
gate   (1)
GATEWAY   (1)
Gay   (1)
general   (4)
generally   (5)
generate   (1)
geographic   (2)
getting   (10)
gist   (2)
give   (28)
given   (13)
gives   (2)
giving   (2)
glass   (1)
go   (47)
goal   (5)
God   (2)
goes   (14)
going   (134)
golf   (6)
gonna   (1)
good   (15)
goods   (1)
gosh   (1)
Gotcha   (2)
gotten   (4)
govern   (2)

governance   (5)
governed   (2)
governing   (16)
grant   (1)
great   (8)
greenway   (6)
grounds   (1)
group   (13)
grouping   (1)
groupings   (1)
groups   (1)
guarantee   (1)
guard   (1)
guess   (8)
guests   (1)
guidance   (1)
guidelines   (3)
guy   (6)
guys   (1)

< H >
Hale   (131)
half   (2)
hampered   (1)
hand   (8)
handed   (2)
handful   (1)
handle   (1)
handled   (2)
handles   (1)
handpick   (1)
handpicked   (1)
hand-slapped   (1)
hands-on   (1)
Hang   (4)
happen   (11)
happened   (20)
happening   (5)
happens   (8)
happy   (1)
hard   (2)
harm   (6)
harmful   (1)
harmony   (2)
hashed   (1)
head   (2)
header   (1)
headquartered   (1)
heal   (1)

health   (4)
hear   (8)
heard   (8)
hearing   (9)
hearsay   (8)
Heather   (2)
held   (18)
hell   (1)
help   (4)
helped   (1)
helpful   (2)
helps   (3)
hereunto   (1)
hey   (3)
hierarchy   (1)
high   (4)
higher   (1)
highjack   (1)
highlighted   (1)
hired   (1)
historian   (1)
historically   (3)
history   (4)
hit   (1)
HOA   (1)
HOAs   (2)
HOBAN   (5)
H-O-B-A-N   (1)
hold   (7)
holding   (4)
holdings   (1)
holds   (1)
home   (4)
homeowners   (10)
homes   (5)
honest   (3)
Honor   (57)
HOO   (1)
hoopla   (1)
hope   (2)
hopes   (3)
hospital   (1)
hostile   (2)
hot   (2)
hour   (2)
hours   (3)
house   (8)
houses   (5)
huge   (1)

hundred   (1)
hundreds   (4)

< I >
i.e   (1)
idea   (12)
identified   (2)
identifies   (1)
identify   (2)
ignored   (1)
illegal   (1)
illegally   (1)
Illinois   (1)
illusory   (1)
illustrate   (1)
imagine   (1)
immediate   (2)
immediately   (1)
imminent   (1)
immunity   (1)
impact   (3)
important   (7)
improper   (6)
improperly   (1)
improve   (1)
inaccurate   (1)
inappropriate   (1)
inaudible   (5)
inclined   (1)
include   (2)
included   (2)
includes   (1)
including   (4)
income   (2)
inconsistent   (6)
incorrect   (4)
indemnification   (1)
indemnifies   (4)
independent   (5)
independently   (1)
INDEX   (2)
indicating   (2)
indication   (1)
indicative   (4)
individual   (8)
individually   (2)
individuals   (4)
inexpensive   (1)
influence   (1)
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information   (18)
infrastructure   (3)
initial   (2)
initially   (1)
injunction   (6)
injunctive   (4)
injury   (2)
Innerimages   (2)
inside   (1)
insight   (1)
installed   (1)
instance   (2)
instrument   (1)
insulation   (1)
insurance   (2)
intend   (1)
intended   (4)
intending   (1)
intends   (1)
intense   (1)
intent   (2)
intention   (1)
intentionally   (3)
interaction   (2)
interest   (14)
interested   (6)
interject   (1)
interpretation   (1)
interrupted   (1)
interruption   (3)
intimidate   (1)
intimidation   (2)
introduce   (5)
introduced   (2)
investment   (6)
investments   (3)
invited   (1)
inviting   (1)
involve   (2)
involved   (10)
involvement   (7)
involving   (3)
iPad   (1)
ironic   (1)
ironically   (1)
Irrelevance   (1)
irrelevant   (1)
irreparable   (8)
issue   (20)

issued   (1)
issues   (20)
item   (3)
items   (1)
its   (11)

< J >
J.R   (4)
J.R.'s   (1)
jacket   (1)
JAMIE   (4)
January   (3)
Jerri   (1)
JIM   (10)
job   (2)
Joe   (7)
Joe's   (1)
join   (1)
joined   (1)
joining   (1)
joke   (1)
journalist   (1)
judge   (12)
judge's   (1)
JULY   (4)
jump   (3)
June   (2)
justification   (3)
justify   (1)

< K >
Keegan   (1)
keep   (5)
keeping   (4)
KENNERLY   (1)
kept   (1)
Kevin   (13)
kicked   (3)
kind   (13)
kinds   (1)
Kingston   (1)
KIZER   (1)
knew   (7)
know   (81)
knowing   (2)
knowledge   (9)
known   (1)
knows   (6)
Knox   (2)

Knoxville   (4)
KRAMER   (1)

< L >
laid   (1)
Lake   (1)
land   (3)
language   (5)
large   (2)
largest   (2)
lately   (1)
law   (39)
lawsuit   (22)
lawsuits   (21)
lawyer   (3)
lawyers   (1)
lawyer's   (1)
LCR   (3)
lead   (1)
leadership   (1)
leading   (1)
lean   (1)
leaned   (1)
learn   (1)
learned   (1)
lease   (1)
leased   (1)
leasing   (2)
leave   (7)
leaving   (1)
left   (8)
legal   (29)
legality   (1)
legally   (1)
legislature   (1)
legitimate   (1)
length   (1)
lengthy   (1)
Letter   (19)
letters   (4)
letting   (1)
level   (5)
liability   (1)
liable   (1)
Licensed   (3)
life   (3)
light   (3)
lights   (4)
liked   (2)

limit   (1)
limited   (1)
line   (5)
lines   (2)
list   (1)
listed   (2)
listen   (1)
listing   (2)
lists   (1)
literally   (1)
litigation   (4)
little   (12)
live   (13)
lived   (3)
livelihoods   (1)
living   (1)
LLC   (61)
LLC's   (2)
LLP   (1)
long   (12)
longer   (2)
long-term   (1)
look   (20)
looked   (5)
looking   (5)
looks   (2)
LORA   (3)
lord   (1)
lose   (3)
lost   (5)
lot   (28)
lots   (14)
loudly   (1)
love   (1)
luck   (1)
lunch   (3)
lunchtime   (1)

< M >
ma'am   (28)
mad   (1)
magnet   (1)
Main   (4)
maintain   (1)
maintaining   (2)
maintenance   (5)
major   (1)
majority   (9)
making   (2)
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man   (1)
manage   (3)
managed   (4)
management   (13)
manager   (5)
managing   (4)
mandating   (2)
mandatory   (2)
manipulate   (1)
manipulated   (1)
March   (44)
mark   (1)
marked   (6)
marketing   (2)
Maryville   (1)
massage   (1)
Master   (9)
material   (2)
math   (2)
matter   (3)
matters   (2)
meal   (1)
mean   (15)
meaning   (2)
meaningful   (1)
means   (9)
meant   (3)
meat   (1)
Mediak   (1)
mediated   (1)
mediation   (7)
mediations   (1)
meet   (5)
meeting   (118)
meetings   (35)
Melanie   (1)
member   (34)
members   (137)
membership   (7)
memory   (2)
mental   (1)
mention   (4)
mentioned   (2)
mentions   (2)
Meryl   (1)
messages   (1)
met   (1)
mic   (2)
Micah   (1)

MICHAEL   (110)
microphone   (3)
mid-2021   (1)
middle   (1)
Mike   (42)
million   (6)
mind   (7)
mine   (3)
minimum   (1)
minor   (1)
minute   (8)
minutes   (12)
misconduct   (3)
misrepresentation   (1)
misspoke   (2)
mixed   (1)
Mobile   (1)
moment   (4)
Monday   (1)
money   (32)
moneys   (1)
MONROE   (2)
MONTGOMERY   (1)
monthly   (2)
months   (9)
motion   (5)
motions   (1)
move   (5)
Moved   (1)
Moves   (2)
moving   (2)
Multiple   (8)
multitude   (1)
mumble   (1)
mundane   (1)
Mundle   (3)
mutually   (1)
myopic   (2)

< N >
name   (22)
named   (5)
names   (2)
naming   (1)
narrow   (2)
nature   (2)
navigating   (1)
nay   (1)
necessarily   (2)

necessary   (3)
neck   (1)
need   (18)
needed   (8)
needlessly   (1)
needs   (7)
negated   (1)
negative   (1)
neighborhood   (5)
neighbors   (2)
neither   (2)
never   (18)
nevertheless   (1)
new   (21)
newly   (4)
Newman   (1)
News   (7)
newsletter   (3)
night   (2)
Nine   (5)
no-holds-barred   (1)
nominating   (2)
nomination   (1)
non-for   (1)
Nonprofit   (4)
non-self-governance 
 (1)
Nope   (1)
normal   (3)
normally   (3)
note   (3)
notebook   (6)
notes   (5)
not-for-profit   (12)
notice   (37)
noticed   (2)
notices   (4)
noticing   (1)
notified   (1)
notifying   (1)
November   (1)
number   (18)
numbered   (1)
numbers   (2)
Nuthatch   (1)

< O >
oath   (1)
object   (6)

objected   (5)
objecting   (2)
Objection   (12)
objectionable   (1)
objections   (1)
objective   (1)
obligation   (1)
oblige   (1)
observe   (1)
observed   (1)
observing   (1)
Obviously   (5)
occasion   (1)
occasions   (3)
occur   (4)
occurred   (7)
occurs   (1)
October   (2)
offering   (2)
office   (3)
officer   (3)
officers   (5)
offices   (1)
official   (1)
oh   (8)
Okay   (137)
old   (8)
once   (3)
one-inch   (1)
ones   (13)
opaqueness   (1)
open   (15)
opening   (1)
operate   (1)
operating   (1)
operation   (1)
operations   (1)
opinion   (8)
opinions   (2)
opponent   (1)
opportunity   (2)
opposed   (1)
opposing   (1)
order   (5)
ordinary   (3)
organization   (8)
organizational   (30)
organizations   (3)
organize   (1)
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organized   (1)
original   (8)
originally   (1)
other's   (1)
ought   (7)
outcome   (2)
outgoing   (1)
outline   (1)
outside   (10)
outvoted   (1)
overall   (1)
override   (3)
overrule   (1)
overruling   (1)
overseeing   (1)
overseen   (1)
overthrow   (2)
overturn   (1)
overturned   (1)
overwhelming   (1)
overwhelmingly   (1)
owed   (1)
Owen   (2)
owned   (10)
owner   (6)
owners   (7)
ownership   (2)
owns   (4)

< P >
P.C   (1)
p.m   (5)
P.O   (1)
Page   (8)
pages   (2)
paid   (10)
papers   (2)
parameters   (1)
park   (1)
part   (30)
particular   (8)
Particularly   (5)
particulars   (2)
parties   (4)
partner   (1)
Partners   (26)
partnership   (5)
parts   (1)
party   (12)

pass   (7)
passed   (3)
paste   (1)
Pate   (54)
Pate's   (4)
patient   (1)
Patrick   (4)
pattern   (1)
pause   (3)
pavilion   (13)
pay   (10)
paying   (3)
payments   (1)
peace   (2)
PEMBERTON   (2)
pending   (2)
pens   (1)
pension   (1)
people   (64)
people's   (3)
perceived   (1)
percent   (15)
percentage   (2)
performance   (4)
period   (8)
permitted   (2)
person   (9)
personal   (3)
personally   (1)
personnel   (3)
perspective   (1)
perspectives   (1)
pertains   (2)
pertinent   (1)
petition   (11)
petitions   (2)
phase   (1)
Phases   (1)
philosophies   (1)
phone   (2)
phonetic   (1)
physically   (1)
pick   (1)
picked   (2)
piece   (1)
Pike   (1)
pink   (1)
pitched   (1)
place   (12)

placed   (1)
Plaintiffs   (2)
plan   (11)
planning   (1)
plans   (4)
play   (2)
Please   (15)
PLLC   (1)
plus   (2)
point   (31)
POINTE   (29)
pointed   (1)
policy   (1)
political   (1)
pool   (1)
Porter   (4)
position   (26)
positions   (12)
positive   (4)
possibility   (2)
possible   (2)
possibly   (1)
posted   (5)
posting   (2)
potential   (3)
potentially   (3)
power   (10)
PowerPoint   (1)
powers   (6)
preapprove   (1)
preapproved   (1)
precedent   (1)
preliminary   (1)
Premier   (14)
prepared   (2)
preparing   (1)
present   (1)
presentation   (1)
presentations   (2)
presided   (2)
president   (26)
presidents   (2)
president's   (1)
presumably   (1)
pretty   (2)
prevails   (1)
prevent   (1)
prevented   (1)
previous   (5)

previously   (2)
price   (1)
primarily   (1)
prime   (2)
principle   (3)
printed   (2)
prior   (5)
private   (8)
pro   (1)
probably   (6)
problem   (12)
problematic   (1)
problems   (1)
PROCEEDINGS   (3)
process   (2)
produced   (1)
product   (1)
profanity   (1)
profit   (2)
project   (3)
projects   (1)
proof   (8)
proof's   (1)
proper   (3)
properly   (4)
Properties   (3)
property   (23)
proposing   (1)
protected   (1)
protecting   (2)
protest   (1)
protested   (1)
prove   (1)
provide   (4)
provided   (9)
provides   (12)
provision   (11)
provisions   (7)
public   (6)
published   (1)
pull   (2)
purchase   (4)
purchased   (5)
purport   (2)
purported   (4)
purportedly   (4)
purports   (1)
purpose   (7)
purposes   (2)
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purview   (1)
push   (1)
pushback   (1)
pushbacks   (1)
put   (45)
putting   (1)

< Q >
question   (32)
questioned   (2)
questioning   (1)
questions   (17)
quick   (1)
quite   (3)
quorum   (3)
quote   (1)
quoting   (2)

< R >
R.J   (2)
raise   (1)
raised   (4)
ramp-up   (1)
ran   (3)
Rarely   (1)
RARITY   (76)
raw   (1)
RAYSON   (1)
RBCAI   (17)
RBCAI's   (1)
RBHOO   (13)
RBHOO's   (1)
RBP   (1)
read   (21)
reading   (10)
ready   (6)
real   (5)
reality   (1)
realize   (1)
realized   (1)
really   (17)
reason   (15)
reasoning   (1)
reasons   (4)
recall   (1)
receive   (2)
received   (19)
receiver   (2)
receivership   (6)

receiving   (1)
recess   (2)
recipient   (1)
recognize   (6)
recognized   (5)
recognizes   (1)
recognizing   (1)
recollection   (1)
recommended   (1)
record   (16)
recorded   (1)
recording   (2)
recordings   (1)
records   (3)
recourse   (1)
recovered   (1)
Recross   (1)
Recross-Examination 
 (4)
recuse   (2)
Red   (3)
Redirect   (5)
referenced   (1)
referred   (1)
referring   (3)
reflect   (3)
refresh   (2)
refused   (3)
refusing   (1)
regard   (1)
regarding   (9)
regardless   (2)
regards   (1)
region   (2)
Regions   (1)
regular   (4)
regulating   (2)
regulations   (1)
reinstate   (1)
reinstated   (1)
related   (6)
relates   (2)
relation   (3)
relationship   (9)
relationships   (1)
relative   (2)
relatively   (1)
relaying   (1)
relevance   (15)

relevant   (4)
reliance   (1)
reliant   (1)
relief   (6)
rely   (1)
relying   (3)
remain   (3)
remained   (1)
remaining   (2)
remains   (2)
remedy   (1)
remember   (18)
remembering   (1)
remembers   (1)
removal   (24)
removals   (1)
remove   (49)
removed   (48)
removing   (9)
rent   (1)
replace   (1)
replaced   (1)
replacement   (2)
replacements   (2)
reported   (1)
reporter   (7)
REPORTING   (2)
represent   (8)
representation   (2)
representative   (3)
representatives   (1)
represented   (1)
representing   (8)
represents   (2)
reputation   (1)
request   (1)
requested   (1)
requests   (4)
require   (1)
required   (11)
requirements   (2)
requires   (2)
rescind   (1)
research   (2)
reserved   (2)
reserves   (1)
reside   (1)
resided   (1)
residences   (1)

resident   (2)
resident-run   (1)
Residents   (18)
resign   (2)
resignation   (1)
resigned   (6)
resigning   (1)
resistant   (1)
resolution   (19)
Resolutions   (3)
resolve   (2)
resolved   (1)
Resort   (12)
respect   (3)
respond   (4)
responded   (2)
response   (13)
responses   (3)
responsibility   (2)
responsible   (6)
rest   (7)
restate   (2)
restore   (1)
restrictions   (3)
restrictive   (1)
rests   (1)
result   (3)
resulted   (2)
results   (7)
retain   (1)
retaliatory   (1)
retirement   (1)
retract   (1)
retraction   (1)
review   (25)
reviewed   (1)
reviewing   (1)
RICHARD   (3)
Rick   (1)
rid   (2)
right   (134)
rights   (39)
ripped   (1)
risk   (2)
road   (1)
role   (6)
roles   (1)
rolling   (1)
Ronnie   (1)
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room   (3)
roughshod   (2)
rule   (5)
ruled   (7)
rules   (4)
ruling   (1)
rulings   (1)
rumors   (1)
run   (13)
running   (7)
runs   (1)
Russell   (1)

< S >
S.W.3d   (1)
safety   (1)
sale   (2)
SALEM   (29)
salvo   (1)
sanctioned   (1)
Sandpiper   (1)
save   (1)
saw   (3)
saying   (17)
says   (38)
scares   (3)
scheduled   (2)
scheme   (2)
scoot   (3)
scope   (1)
Scouts   (1)
seat   (2)
seats   (2)
second   (23)
Secretary   (4)
section   (9)
security   (1)
see   (19)
seek   (3)
seeking   (1)
seen   (12)
select   (2)
selected   (1)
selecting   (1)
Self-governance   (11)
self-serving   (2)
sell   (1)
send   (9)
sending   (4)

sends   (1)
sense   (3)
sent   (46)
sentence   (1)
separate   (8)
September   (1)
series   (1)
serve   (7)
served   (4)
serves   (1)
service   (1)
services   (1)
serving   (4)
session   (5)
sessions   (4)
set   (5)
sets   (2)
setting   (1)
settlement   (2)
seven   (7)
Seventh   (2)
Seventy   (1)
sewer   (1)
sewers   (1)
Shannon   (1)
share   (1)
shared   (2)
shed   (2)
sheet   (1)
sheets   (1)
sheriffs   (1)
shift   (1)
short   (5)
shove   (1)
show   (8)
shuffle   (1)
shutters   (3)
sic   (2)
side   (9)
sign   (2)
signage   (1)
signed   (6)
significant   (1)
signs   (1)
similar   (2)
similarly   (2)
simply   (7)
single   (3)
singled   (1)

sir   (14)
sit   (4)
sitting   (2)
situated   (1)
situation   (12)
situations   (1)
six   (8)
six-inch   (1)
six-month   (2)
Sixth   (18)
skills   (1)
slapped   (1)
slide   (1)
Slow   (1)
small   (1)
smart   (1)
snap   (1)
snippet   (1)
social   (2)
soliciting   (1)
somebody   (12)
somebody's   (1)
Soon   (1)
sorry   (31)
sort   (7)
sorts   (1)
sought   (2)
soup   (1)
South   (1)
SPC   (1)
speak   (7)
SPEAKER   (2)
speaking   (1)
speaks   (2)
special   (3)
special-called   (3)
specific   (8)
specifically   (14)
speculation   (1)
speeding   (1)
Spell   (1)
spend   (9)
spending   (2)
spent   (6)
split   (1)
spoke   (1)
spoken   (1)
spreading   (3)
squeaky   (1)

staff   (1)
stake   (1)
stakeholder   (1)
stand   (6)
standard   (1)
standing   (2)
standpoint   (2)
stands   (1)
start   (4)
started   (17)
starting   (2)
starts   (2)
State   (24)
statement   (1)
statements   (1)
states   (3)
stating   (2)
status   (3)
statute   (10)
statutes   (1)
statutory   (1)
stay   (3)
STENOGRAPHER 
 (1)
step   (6)
stepped   (1)
Stepping   (1)
steps   (1)
Sterling   (2)
Steve   (7)
Stevens   (34)
stipulate   (1)
stir   (1)
stirred   (1)
stood   (2)
stop   (5)
stopped   (1)
stopping   (1)
stops   (1)
STORY   (10)
S-T-O-R-Y   (2)
straight   (2)
Street   (4)
stress   (2)
strikes   (1)
strong   (1)
struck   (2)
structure   (1)
study   (1)
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stuff   (4)
Subdivision   (2)
subgroupings   (1)
subject   (2)
submission   (1)
submit   (6)
submitted   (3)
submitting   (1)
subsequent   (3)
subsequently   (2)
subtract   (1)
sudden   (2)
suddenly   (1)
sue   (6)
sufficient   (1)
sufficiently   (1)
suggest   (4)
suggestion   (1)
suggests   (1)
suing   (1)
Suit   (1)
Suite   (4)
summarily   (2)
summarize   (1)
summarized   (1)
summarizes   (1)
summary   (2)
superfluous   (1)
support   (6)
supported   (1)
supportive   (4)
supposed   (9)
Supreme   (1)
sure   (19)
surprised   (2)
survey   (3)
surveys   (1)
survive   (1)
suspected   (1)
suspended   (8)
suspending   (1)
suspension   (5)
sustain   (1)
Sustained   (5)
swear   (1)
swearing   (1)
sworn   (7)
system   (1)

< T >
T.C.A   (8)
Tab   (2)
tabs   (2)
tag-teamed   (1)
take   (25)
taken   (13)
takeover   (2)
takes   (4)
talk   (23)
talked   (12)
talking   (16)
talks   (1)
team   (1)
tearing   (1)
Technically   (3)
tell   (20)
Tellico   (1)
telling   (8)
temporary   (4)
Tenn   (1)
TENNESSEE   (29)
tenure   (1)
term   (1)
terms   (3)
testified   (9)
testify   (4)
testifying   (2)
testimony   (5)
text   (1)
Thank   (10)
Thankfully   (1)
theme   (1)
then-declarant   (1)
theoretically   (1)
the-self   (1)
Thies   (1)
thing   (17)
things   (37)
think   (94)
thinking   (1)
thinks   (4)
third   (8)
Thomas   (1)
thought   (12)
thousand   (5)
threat   (1)
threatened   (4)
threatening   (3)

three   (25)
three-quarters   (1)
threw   (1)
throw   (1)
ticking   (1)
tie   (3)
tied   (1)
ties   (1)
time   (58)
times   (10)
tired   (2)
today   (9)
today's   (1)
toe   (1)
told   (10)
tolerated   (1)
top   (4)
topic   (1)
topics   (1)
torn   (2)
total   (12)
totality   (1)
totally   (2)
touting   (1)
touts   (1)
traditionally   (1)
train   (1)
training   (1)
TRANSCRIPT   (2)
transcripts   (1)
transitioned   (2)
transitioning   (2)
treasurer   (1)
tree   (1)
trial   (9)
tried   (7)
trips   (1)
trouble   (1)
true   (7)
trump   (1)
try   (11)
trying   (24)
turmoil   (1)
turn   (8)
turned   (4)
turns   (1)
TVA   (1)
twelve   (1)
twice   (2)

two   (40)
type   (2)
typed-up   (2)
types   (1)

< U >
ugly   (1)
Uh   (2)
Uh-huh   (1)
ultimate   (1)
Ultimately   (2)
Um   (2)
Umbrage   (1)
un-appoint   (1)
uncle   (1)
understand   (18)
understanding   (9)
Understood   (2)
unhappy   (1)
UNIDENTIFIED   (2)
unilaterally   (9)
unique   (1)
unit   (2)
unlawful   (1)
unnamed   (1)
updating   (1)
upfront   (1)
uphold   (1)
upset   (2)
upwards   (1)
U-R-B-A-N-A-G-E 
 (1)
Urbanavage   (1)
usage   (1)
use   (6)
usually   (1)

< V >
vacancies   (2)
value   (1)
values   (1)
various   (4)
Varlan's   (2)
Ventures   (1)
verse   (1)
versus   (2)
veto   (1)
vice   (7)
VIDEO   (2)
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view   (6)
viewpoints   (1)
views   (4)
vindictive   (1)
violated   (3)
violation   (1)
visibility   (1)
voice   (2)
voided   (1)
voluntary   (2)
volunteer   (2)
volunteered   (1)
Vonore   (2)
vote   (44)
voted   (27)
voters   (1)
votes   (31)
voting   (9)
vs   (1)

< W >
wait   (4)
walk   (1)
walked   (2)
walking   (2)
walkways   (2)
want   (48)
wanted   (18)
wanting   (4)
wants   (9)
warrant   (1)
warrants   (1)
water   (3)
waters   (1)
way   (34)
ways   (4)
website   (6)
weeds   (1)
weighed   (1)
weird   (1)
welcome   (1)
Well   (75)
wellbeing   (1)
went   (12)
we're   (28)
West   (1)
we've   (3)
whatever's   (1)
whatsoever   (6)

wheels   (1)
WHEREOF   (1)
whim   (1)
White   (10)
Whoa   (3)
Wholford   (6)
W-H-O-L-F-O-R-D 
 (1)
wife   (8)
willing   (4)
willingness   (1)
win   (2)
winners   (1)
wise   (1)
wished   (1)
wishes   (1)
wit   (1)
withdraw   (3)
withdrawn   (1)
witness   (95)
witnesses   (7)
wonder   (1)
word   (2)
wording   (3)
words   (5)
work   (8)
worked   (4)
working   (4)
works   (1)
world   (2)
worst   (1)
worth   (2)
write   (1)
written   (8)
wrong   (10)
wrongdoing   (1)
wrote   (6)

< X >
XYZ   (1)

< Y >
Yeah   (19)
year   (26)
years   (18)
yep   (1)
Young   (2)
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