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 1                  S T I P U L A T I O N

 2          The deposition of MICHAEL AYRES, called as a

 3 witness at the instance of the Plaintiffs, taken

 4 pursuant to all rules applicable to the Tennessee Rules

 5 of Civil Procedure by notice on the 31st day of

 6 January, 2023, at the law offices of Kramer Rayson,

 7 LLP, 800 South Gay Street, Suite 2500, Knoxville,

 8 Tennessee, before Holly A. Klinger, Licensed Court

 9 Reporter and Registered Professional Reporter, pursuant

10 to stipulation of counsel.

11          It being agreed that Holly A. Klinger,

12 Licensed Court Reporter and Registered Professional

13 Reporter, may report the deposition in machine

14 shorthand, afterwards reducing the same to typewriting.

15          All objections except as to the form of the

16 questions are reserved to on or before the hearing.

17          It being further agreed that all formalities

18 as to notice, caption, certificate, transmission,

19 et cetera, including the reading of the completed

20 deposition by the witness and the signature of the

21 witness, are expressly waived.

22

23

24

25
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 1               (The deposition commenced at 9:33 a.m.)

 2                      MICHAEL AYRES,

 3 having first been duly sworn, was examined and

 4 testified as follows:

 5 EXAMINATION BY MS. DAVIS:

 6       Q.      Please state your name.

 7       A.      Michael David Ayers.

 8       Q.      Okay.  I'm Melanie Davis.  I represent

 9 Michael and Jamie Frisbey.  I'm going to ask you a few

10 questions today.  I think you've been through some

11 depositions before, so you know the drill.

12               I think I read one of the depositions

13 that was taken in the fall by Wynne Caffey.

14       A.      September, I believe.

15       Q.      Yes.  Okay.  So I will not repeat a lot

16 of questions that were answered in there --

17       A.      Okay.

18       Q.      -- as far as your background and that

19 type of thing.  Looked to me like, primarily, your

20 development background was at WindRiver, is that true?

21       A.      Yes.

22       Q.      Have there been any other communities

23 where you have been involved in property development?

24       A.      Well, family has been involved in Norton

25 Creek out in the Gatlinburg area and Grace Bay Club in
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 1 Turks & Caicos, and Point Grace in Turks & Caicos.

 2       Q.      Have you been involved in Norton Creek or

 3 that Grace Bay Club?

 4       A.      Yes.

 5       Q.      Okay.  What have you done?

 6       A.      Just whatever has been needed.  Family

 7 stuff.

 8       Q.      What does that mean?

 9       A.      Pay this bill, meet with this person kind

10 of thing.

11       Q.      Does an entity that is involved with your

12 family have declarant or developer rights at Norton

13 Creek, or did they in the past?

14       A.      Yes.

15       Q.      And was that what you were working with?

16       A.      Correct.

17       Q.      And was the same true at Grace Bay Club?

18       A.      Not the same structure.  Different

19 countries.

20       Q.      Well, I understand that.  But was your

21 family acting as the developer in that community?

22       A.      Yes.  Not sure that there's declarant

23 rights, per se.  WindRiver has declarant rights as

24 well.

25       Q.      So you weren't dealing with declarant

Page 7
 1 rights at Grace Bay.  What were you dealing with?  Just

 2 day-to-day operations?

 3       A.      Just familiarity with day-to-day stuff.

 4       Q.      Did you actually work there or just

 5 occasionally do some things for your family?

 6       A.      I'd say occasionally do some things.

 7       Q.      And what about Norton Creek, did you

 8 actually work there?

 9       A.      I'd occasionally do some things.

10       Q.      Okay.

11       A.      I wasn't on the payroll for either of

12 those companies.

13       Q.      Were you at WindRiver?

14       A.      I was.

15       Q.      What was your title there?

16       A.      Chief operations officer and ran real

17 estate as well.

18       Q.      Does that mean selling lots?

19       A.      Correct.

20       Q.      Any other communities that you've been

21 involved in as far as any involvement with the

22 developer or any property owners association?

23       A.      Nothing that I'm thinking of.

24       Q.      Have you ever personally been involved in

25 any property owners associations, like, where you live?

Page 8
 1       A.      I do not live in an HOA.

 2       Q.      Have you ever?

 3       A.      Yes.  WindRiver.

 4       Q.      Oh, you lived on WindRiver?  Were you on

 5 the HOA board at WindRiver?

 6       A.      I was.

 7       Q.      Was that through the declarant rights

 8 that were in effect?

 9       A.      It was ownership of the property.  I

10 wouldn't say, per se, it was declarant related.

11       Q.      Were you elected by the people at

12 WindRiver or were you appointed?

13       A.      It was an election.

14       Q.      Was there developer control over the

15 voting?

16       A.      Correct.

17       Q.      How long were you at WindRiver?

18       A.      About three years.

19       Q.      From when to when?

20       A.      2011 to 2014.

21       Q.      Why did you leave?

22       A.      I left because it was time to do

23 something on my own apart from the family.

24       Q.      How was that family related at WindRiver?

25       A.      Father, brother, mother.
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 1       Q.      Were all working there?

 2       A.      Yes.

 3       Q.      Okay.  Was declarant rights held through

 4 an entity at WindRiver?

 5       A.      I believe so.

 6       Q.      What was it called?

 7       A.      Could be WindRiver Investments, LLC.

 8       Q.      And was that owned by your parents?

 9       A.      Correct.

10       Q.      Did you have an ownership interest in it?

11       A.      Yes.

12       Q.      Do you still?

13       A.      Yes.

14       Q.      What is it?

15       A.      15 percent.

16       Q.      Do your -- does WindRiver Investments

17 still claim declarant rights at WindRiver?

18       A.      It is still the declarant, yes.

19       Q.      Is it still in the development period

20 there?

21       A.      It is.

22       Q.      Do you still have anything to do with

23 WindRiver other than you own a 15 percent declarant

24 entity?

25       A.      Mainly on the periphery.

Page 10
 1       Q.      Do you have positions there as far as on

 2 the board or architectural review or anything?

 3       A.      Do not.

 4       Q.      Is the last time you held such positions

 5 2014?

 6       A.      At WindRiver, yes.

 7       Q.      Okay.  So since --

 8       A.      On or about.

 9       Q.      So since about 2014, you haven't had any

10 direct involvement at WindRiver with the operation --

11       A.      I would say no.

12       Q.      -- declarant rights, any of that?

13       A.      No, ma'am.

14       Q.      You mentioned you had a board position.

15 How long did you hold that board position at WindRiver?

16       A.      Around two years, at least.

17       Q.      You started in 2011.  Was that when you

18 took a board position or was it a different time?

19       A.      I believe I took it in 2012.

20       Q.      Okay.  And had it till 2014 when you

21 left?

22       A.      Correct.

23       Q.      Were you an officer?

24       A.      Yes.

25       Q.      What were you?

Page 11
 1       A.      I believe I was secretary.

 2       Q.      For the whole two years?

 3       A.      Correct.

 4       Q.      Did you resign?

 5       A.      I don't recall if I resigned officially

 6 or not.

 7       Q.      Okay.  Did you just not run for any board

 8 position after your term was over or did you stop

 9 serving in the middle of your term?

10       A.      I don't recall.

11       Q.      Okay.  Have you ever held any other

12 position with a homeowners association other than what

13 you did at WindRiver?

14       A.      Yes.

15       Q.      Okay.  Where?  Obviously, Rarity?

16       A.      Correct.

17       Q.      Anywhere else besides Rarity and

18 WindRiver?

19       A.      No.  Not that I recall.

20       Q.      Any other experience with a homeowners

21 association, other than at Rarity and WindRiver, and

22 then probably there was one at Norton Creek and Grace

23 Bay?

24       A.      No, ma'am.

25       Q.      There was not?

Page 12
 1       A.      I was not involved.

 2       Q.      Okay.  Have you ever had any education

 3 relating to the proper roles and responsibilities of

 4 board members in homeowners associations in Tennessee?

 5       A.      Yes.

 6       Q.      And where was that?

 7       A.      At Rarity Bay.

 8       Q.      Tell me about it.

 9       A.      There was a packet that they gave all new

10 board members when they came on board.

11       Q.      Who gave it?

12       A.      I'm going to say Bart Whitman, perhaps.

13       Q.      Okay.  So the board that was owner

14 operating before Salem Pointe Capital took over the

15 declarant right, they had some sort of packet for board

16 members?

17       A.      I think they had that for a while.  I'm

18 not sure if it was related to the declarant or resident

19 board.

20       Q.      Bart Whitman was on the resident board,

21 right?

22       A.      He was.

23       Q.      And he's the one who gave it to you?

24       A.      Pretty sure.  It was during the

25 transition, coming on the board, it was one of them
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 1 that put it together and handed it out.

 2       Q.      Did it go to everybody?

 3       A.      Pretty sure it did.

 4       Q.      Was that new or something they had been

 5 giving out for several years?

 6       A.      I think they had been doing it for a

 7 while.

 8       Q.      Okay.  Is that something that was just a

 9 written document or was there, like, an interactive

10 part to it?

11       A.      There was a folder and a packet of

12 information.  I believe there was a CD as well.

13       Q.      What's on the CD?

14       A.      Documents, forms.

15       Q.      Relating particularly to Rarity?

16       A.      Correct.

17       Q.      Okay.  As far as training on roles and

18 responsibilities of officers and directors in a

19 Tennessee HOA, is that the extent of the training that

20 you received as received in that packet?

21       A.      Whatever is in that packet they wanted us

22 to know.

23       Q.      Have you ever read the Tennessee Code

24 Annotated related to what the rules are with the

25 Tennessee not-for-profit corporation?

Page 14
 1       A.      Probably since this case.

 2       Q.      Since this case?

 3       A.      Yes.

 4       Q.      Okay.  Not before?

 5       A.      Not to my knowledge.

 6       Q.      Were you aware that the homeowners

 7 association, which is Rarity Bay Community Association,

 8 Inc., was governed by the Tennessee not-for-profit

 9 corporation act?

10       A.      Am I aware --

11       Q.      Were you aware before this lawsuit?

12       A.      I'm pretty sure that I didn't notice.

13       Q.      You didn't know?

14       A.      What T.C.A. governed, the nonprofit act.

15       Q.      Okay.  Talk to me about your roles at

16 Rarity Bay Community Association.  You've been on the

17 board there, correct?

18       A.      I have.

19       Q.      When was that?

20       A.      April of 2016 to February of 2022.

21       Q.      Did you serve continuously throughout

22 that period?

23       A.      I did.

24       Q.      As a board member?

25       A.      Yes.

Page 15
 1       Q.      Did you have any offices that you held?

 2       A.      Vice president.

 3       Q.      Did you hold that position of vice

 4 president continuously from April of 2016 until

 5 February of 2022?

 6       A.      I'm pretty sure I did.

 7       Q.      Were you -- how did you initially get on

 8 the board in April of 2016?

 9       A.      They had an election.

10       Q.      Was this an election where the declarant

11 voted -- is it five votes per lot there in Rarity Bay?

12       A.      I believe so.  I don't recall

13 specifically.

14       Q.      Is it five votes per lot?  Is my

15 recollection.

16       A.      Is what five votes?

17       Q.      Does the declarant claim five votes per

18 lot?

19       A.      I believe that that's what the documents

20 say.

21       Q.      And so in that election in 2016, were you

22 elected, in part, based on the declarant voting five

23 votes per lot?

24       A.      I would have to look at the votes, but

25 that sounds right.  I don't think that there were other

Page 16
 1 people running.

 2       Q.      You think that it was uncontested?

 3       A.      I think that there were four seats needed

 4 and there were four positions running for it.

 5       Q.      Were there annual elections every year in

 6 2017, 2018, etc., up until February of 2022?

 7       A.      To my knowledge, other than COVID.

 8       Q.      Okay.  For COVID, what happened?

 9       A.      Do you want me to explain?

10       Q.      I understand what COVID is, but what did

11 you do with annual meetings based on COVID?  Was there

12 one in 2020?

13       A.      I do not believe there was one in 2020.

14       Q.      Was there one in 2021?

15       A.      I believe so.

16       Q.      Okay.  Were you elected at a membership

17 meeting there?

18       A.      I don't think I ran in 2021.

19       Q.      Okay.  How did your -- your term ended,

20 though, in February 2022.  Is that when it naturally

21 expired?

22       A.      It was the two-year increment renewal.

23       Q.      So that's when it just expired from when

24 you had last been elected --

25       A.      Correct.
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 1       Q.      -- I guess in 2019, if there wasn't an

 2 election in 2020.

 3       A.      You'd have to look at the timing.  I'm

 4 guessing that's right.

 5       Q.      Okay.  Were you elected each time for

 6 multiple year terms?

 7       A.      I believe so.

 8       Q.      And would that be two-year terms?

 9       A.      Yes, sir.

10       Q.      You got the two-year term in 2016 to take

11 you to '18, and then were you re-elected in 2018?

12       A.      Maybe that was an appointment.

13       Q.      An appointment, okay.

14       A.      Yes.

15       Q.      How did that work?

16       A.      I don't remember.  I'd have to look.

17       Q.      Who did the appointing?

18       A.      2018 --

19       Q.      That's a pretty short list who could do

20 the appointing, isn't it?

21       A.      Yes.

22       Q.      Okay.  Who was it?

23       A.      I'm pretty sure it was me.

24       Q.      You appointed yourself?

25       A.      I don't remember.  There's a time period

Page 18
 1 when Mr. Daniels -- I think he appointed Matt Graves

 2 and Ray Herron.  I don't remember what year that was.

 3       Q.      But he wouldn't have appointed you?

 4       A.      He would not have appointed me.

 5       Q.      So you would have been appointed by,

 6 whoever, the Salem Pointe Capital?

 7       A.      No.  It definitely would have been me.

 8       Q.      Yeah, okay.  So you were appointed, you

 9 think, in --

10       A.      If the timing is what I remember it to

11 be, then it definitely needed an appointment.  I don't

12 think I ran.

13       Q.      Okay.  And so 2018 -- you were elected,

14 you say, in 2016 because the number of people running

15 for the spots was the same as the people that were

16 needing to fill the spots?

17       A.      Correct.

18       Q.      All right.  So that was '16.  Then '18,

19 you were appointed, and that was the last time you were

20 on the board as far as an election or an appointment?

21       A.      If I remember correctly, Harvey Phillips

22 and Jeff Laws were both running for one spot.  There

23 was a declarant appointment that Matt Graves was

24 holding onto that he did not get a renewal.

25               What I did -- what Salem Pointe Capital,

Page 19
 1 LLC, did was took the election from 2018, honored the

 2 results, whoever was going to get the highest votes, we

 3 kept them regardless, and then the declarant appointed

 4 whoever the lowest vote-getter was to take Matt Graves'

 5 spot that used to be a declarant-appointed position

 6 with the declarant appointee.  I just gave it to the

 7 residents.

 8               So there wasn't anybody else that was

 9 running in 2018 as well, if I remember correctly.

10       Q.      But as far as -- you were elected in

11 2016, you were appointed in 2018, was there any other

12 election or appointment of you?

13       A.      At any point in time?

14       Q.      Uh-huh.

15       A.      Not that I recall.

16       Q.      Okay.  So you served from that 2018

17 appointment until February of 2022 on a two-year term

18 because of COVID, in part?

19       A.      In part because of COVID.  I don't

20 remember the renewal process.  I mean, it's been a few

21 years.  I'm sure there's an e-mail stating something.

22       Q.      Did you regularly attend board meetings

23 through that period when you were on the board?

24       A.      I did.

25       Q.      All right.  I believe I remember from the

Page 20
 1 deposition you took with Wynne Caffey that you said

 2 that WindRiver is where you learned about declarant

 3 rights.

 4               Is that what you recall saying?

 5       A.      One of the places.

 6       Q.      Okay.  Where were the other places?

 7       A.      Just real estate classes and having a

 8 license.

 9       Q.      What's your license?  As a Realtor?

10       A.      Yes.

11       Q.      Okay.  You're not a broker?

12       A.      I'm not a broker.

13       Q.      Do you hold a Tennessee real estate

14 license?

15       A.      I did.

16       Q.      What period?

17       A.      Maybe 2013 to the present.

18       Q.      Continuously?

19       A.      Yes.

20       Q.      Do you currently act as a Realtor?

21       A.      I do not.

22       Q.      When's the last time you sold a house?

23       A.      Wasn't into selling houses.  I was on the

24 commercial side, but it's probably been -- well, a

25 couple years.
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 1       Q.      Okay.  When's the last time -- so you

 2 didn't do residential.  You did commercial?

 3       A.      Mainly.

 4       Q.      Okay.  And you were selling commercial

 5 properties?

 6       A.      Well, trying.

 7       Q.      And the last time you think you sold a

 8 commercial property was a couple years ago?

 9       A.      No.  That was probably 2014.

10       Q.      2014?

11       A.      Yeah.

12       Q.      Okay.  Well, what was a couple years ago

13 that you were talking about just then?

14       A.      Using the real estate license to buy a

15 condo.

16       Q.      To buy a condo?

17       A.      Uh-huh.

18       Q.      How did you use it to buy something?

19 Like, you were representing the --

20       A.      Yes.

21       Q.      -- buyer?

22       A.      I represented myself.

23       Q.      You represented yourself, okay?

24       A.      Yes.

25       Q.      So that meant that you kept the

Page 22
 1 commission.  Is that what that means, or what?

 2       A.      Just means there wasn't anybody else in

 3 the transaction.

 4       Q.      And you were the Realtor of record for

 5 your side?

 6       A.      Correct.

 7       Q.      Okay.

 8       A.      If that makes sense.

 9       Q.      Yeah.  So you -- the last commercial

10 property you sold was in 2014.  You had the license

11 since '13.  So would you agree you haven't been very

12 active with your real estate license?

13       A.      Other than owning the real estate company

14 and reviewing all the transactions and being active

15 that way.

16       Q.      Okay.  But you're not a broker?

17       A.      Not a broker.

18       Q.      So what did you do to review real estate

19 transactions as being somebody with just a real estate

20 license?

21       A.      Well, as an owner of the company, just

22 stayed on top of everything that's happening.

23       Q.      So you didn't have an official role.  You

24 were just looking at things and making sure they looked

25 okay to you?

Page 23
 1       A.      Are you saying that being an owner is not

 2 an official role?

 3       Q.      As a Realtor, what were you doing?

 4       A.      It was not my transaction.

 5       Q.      And you weren't involved in it because

 6 you're not a broker?

 7       A.      Other than doing it from an ownership

 8 level.

 9       Q.      As an owner?

10       A.      Correct.

11       Q.      Were you listed as the Realtor on any of

12 the documents for Rarity Bay Properties?

13       A.      Probably some.

14       Q.      As a Realtor?

15       A.      Yes.

16       Q.      Did you receive commissions?

17       A.      On some.

18       Q.      When was that?

19       A.      I don't remember.

20       Q.      What type of information did you have as

21 a real estate license holder in Tennessee regarding

22 declarant rights or developer rights?

23       A.      Please elaborate.

24       Q.      Well, you said that one of the ways that

25 you learned about declarant or developer rights was as

Page 24
 1 a real estate agent, so I'm trying to figure out how

 2 that happened.

 3               Was that on-the-job training or did you

 4 have specific classes?

 5       A.      Planned units developments are

 6 specifically covered in the Tennessee real estate

 7 class.

 8       Q.      Okay.  So you learned about the role of a

 9 developer in a PUD or in a condo-type setting?

10       A.      Well, I mean, I learned about it from

11 more than that, but in the real estate class itself,

12 they have a section on PUDs.

13       Q.      And that's where you got the information

14 as a Realtor about declarants?

15       A.      I really don't understand your question.

16       Q.      Okay.  What did you learn as a Realtor

17 about declarant rights?  Because you told me that's one

18 of the ways that you learned about declarant rights and

19 I'm trying to figure out what it is that you learned

20 and where you learned it as a Realtor.

21       A.      It's bigger than that.  It goes back to

22 the '90s.  My wife's family.

23       Q.      Well, you weren't a Realtor until 2013,

24 so what did you learn as a Realtor?

25       A.      Right.  And I'm telling you I can't
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 1 distinguish learning stuff as a Realtor versus learning

 2 stuff on my own.

 3       Q.      So the only classes that you remember are

 4 those involving PUDs?

 5       A.      No.

 6       Q.      Okay.  There were other --

 7       A.      There were lots of classes.

 8       Q.      You had classes in developer rights?

 9       A.      No.

10       Q.      Okay.

11       A.      It's not what I said, nor was that your

12 question.

13       Q.      Okay.  Did you have classes in developer

14 rights?

15       A.      No.  That I remember.

16       Q.      So the classes that you had relating to

17 developer rights or declarant rights, did they center

18 around PUDs or planned unit developments and how

19 declarant rights are used there?

20       A.      Pretty sure that you're not understanding

21 what I'm saying.

22       Q.      Uh-huh.

23       A.      As a part of the classes in real estate,

24 they mention planned unit developments.

25       Q.      Right.

Page 26
 1       A.      It sounds like you're implying that there

 2 were classes specifically dedicated to declarant rights

 3 and planned unit developments, which I never said.

 4               Is that what you think I'm saying?

 5       Q.      I'm just trying to figure out what you

 6 learned.  So in the PUD portion of your real estate

 7 classes, they talked about declarant and developer

 8 rights, is that right?

 9       A.      You're talking a decade ago, Ms. Davis.

10 I don't even remember exactly.

11       Q.      Okay.  I'm trying to get your background

12 on declarant rights.  So part of it, you said, was real

13 estate and I'm trying to figure out how.

14               How did you learn as a real estate agent

15 about declarant rights?

16       A.      Do you want me to give you an answer

17 different than what I've already given you?

18       Q.      You just told me so far about PUD, so if

19 that's the answer, then that's fine.

20       A.      I told you there were classes.

21       Q.      You had classes on developer rights?

22       A.      Okay.

23               THE WITNESS:  She's determined to

24       misunderstand me.

25               MR. RUSSELL:  Just answer the best you

Page 27
 1       can.

 2 BY MS. DAVIS:

 3       Q.      What kind of classes did you have?  What

 4 kind of classes are you talking about?

 5       A.      You can find the classes needed to get a

 6 Tennessee real estate license wherever they have them.

 7       Q.      I'm not talking about those classes.  I'm

 8 talking about classes you took where you learned about

 9 declarant rights.

10               Were there any in getting a real estate

11 license or holding a real estate license?

12       A.      I think you're conflating my answers.

13       Q.      This is the question.  Did you take any

14 classes?

15       A.      That are specifically dedicated to

16 declarant rights and planned unit developments that

17 don't have any other reference to anything that totally

18 focus on those issues?  No, I did not take classes.

19       Q.      Okay.  And you talked about WindRiver was

20 another source of your knowledge about declarant or

21 developer rights.

22       A.      Uh-huh.

23       Q.      Is that -- tell me about that.  I

24 understand that you worked there.  That was your

25 full-time job, is that right, because you were the

Page 28
 1 chief operations officer at WindRiver?

 2       A.      Yes.  I was still working for the

 3 investment banking firm at the time too.

 4       Q.      Okay.  So you were not full time.  You

 5 had another job as well?

 6       A.      No, I was full time.

 7       Q.      Okay.  And what did you learn at

 8 WindRiver regarding declarant or developer rights?

 9       A.      What the documents say and what the

10 courts have ruled.

11       Q.      So you studied case law?

12       A.      Studied what Judge Varlan ruled.

13       Q.      Okay.  Just in that particular case,

14 you're talking about?

15       A.      I mean, there's several other cases.

16       Q.      Did you study the case law on declarant

17 rights or developer rights in Tennessee?

18       A.      Some of it was fresh but, yes, some of

19 it.

20       Q.      How did you get ahold of that?

21       A.      Attorneys.

22       Q.      And was WindRiver similar where the

23 developer could purport to, in WindRiver, overrule any

24 action of the board?

25       A.      That's what the documents say.
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 1       Q.      Is that what you did?

 2       A.      Is what what I did?

 3       Q.      At any time at WindRiver, did the

 4 declarant use the declarant rights to purport to

 5 override the board on any decision when you were there?

 6       A.      Not to my knowledge.

 7       Q.      Okay.  Did the declarant control who was

 8 elected to the board at WindRiver when you were there?

 9       A.      I guess so.

10       Q.      Okay.  And was that through direct

11 election or did you at WindRiver also have the

12 purported authority to approve or disapprove board

13 members?

14       A.      Whatever the documents say.

15       Q.      Do you remember if you could approve or

16 disapprove board members at WindRiver?

17       A.      I would guess you still could.  The

18 documents are based off of Rarity Bay's documents.

19       Q.      You don't know, you're guessing?

20       A.      I would need to look at the document to

21 tell you exactly what it said.

22       Q.      But as far as your four years there,

23 full-time as the chief operations officer, you can't

24 tell me whether or not you ever removed board members

25 at WindRiver using declarant rights?

Page 30
 1       A.      No.  Never did that.

 2       Q.      Okay.  But it's your testimony that you

 3 would have had the right to do that as the declarant?

 4       A.      If that's what the documents say.

 5       Q.      Okay.  And you said that the documents

 6 are based -- whose documents are based off of whose?

 7 WindRiver's are based off of Rarity's or Rarity's are

 8 based off of WindRiver's?

 9       A.      Rarity Bay was the first development and

10 then Rarity Pointe was the second one.

11       Q.      Okay.  So the original Mike Ross

12 documents is what you're talking about, is that

13 correct?

14       A.      Just documents.

15       Q.      Okay.  The restrictive covenants

16 originally for Rarity Bay went down and were in effect

17 before the Rarity Pointe documents went down and were

18 in effect?

19       A.      They were.

20       Q.      Okay.  Did Wind -- remind me what the

21 process was with WindRiver as far as how did they leave

22 Mike Ross' hands and get into, I guess, the entity

23 controlled by your family's hands.

24               Was there a receivership in that case?

25       A.      I don't recall.  I don't think so.
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 1       Q.      You don't know how your family got those

 2 rights in WindRiver?

 3       A.      That's not what you asked.

 4       Q.      Do you know how your family got the

 5 rights in WindRiver?

 6       A.      Yes, I do.

 7       Q.      How?

 8       A.      There was a bank note that was in

 9 default.  We acquired a bank note and then foreclosed

10 on it.

11       Q.      And part of the collateral was the

12 declarant rights?

13       A.      Just whatever the collateral said on the

14 note.

15       Q.      Is your understanding that you got

16 declarant rights through a foreclosure because they

17 were part of the collateral?

18       A.      No.

19       Q.      How did you get them then?

20       A.      I don't know.  I didn't study that side

21 of it.  Pretty sure they were sold.

22       Q.      Sold by the bank?

23       A.      Or the courts.  There's still a

24 heavy-handed receivership going on.

25       Q.      So there is a receivership in WindRiver?

Page 32
 1       A.      But WindRiver was not in receivership.

 2       Q.      What is in receivership then?

 3       A.      I believe it was Rarity Bay and several

 4 other assets identified by the federal courts.

 5       Q.      Okay.  How did the receivership have to

 6 do with WindRiver then?

 7       A.      I don't know.

 8       Q.      Okay.  So there is, to your knowledge, no

 9 receivership in WindRiver?  You don't know?

10       A.      There is not a receivership in WindRiver.

11       Q.      And there hasn't been in the past?

12       A.      Not to my knowledge.

13       Q.      Okay.  But you believe in that case --

14       A.      I do remember the receiver was involved

15 somehow.

16       Q.      The receiver being Sterling Owens or a

17 different receiver?

18       A.      Being Sterling Owens.

19       Q.      Has there ever been a challenge to the

20 declarant rights at WindRiver?

21       A.      Not to my knowledge.

22       Q.      Are there any lawsuits relating to

23 declarant rights at WindRiver?

24       A.      Not to my knowledge.

25       Q.      Have there been in the past?
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 1       A.      I mean, if you count all the other

 2 lawsuits that's gone on with Ross, maybe that counts.

 3       Q.      Well, since your family got the declarant

 4 rights, have there been any lawsuits relating to the

 5 authority of the declarant?

 6       A.      Not to my knowledge.

 7       Q.      I understood in the deposition with Wynne

 8 Caffey that you used the term declarant and developer

 9 interchangeably.  Do you agree?

10       A.      If that's what the documents say.

11       Q.      Do you agree that you used those

12 interchangeably?

13       A.      If that's what the documents say.

14       Q.      Is that what you say?

15       A.      If that's what the documents say, I

16 agree.

17       Q.      It looked like from the other deposition

18 that Salem Pointe Capital, LLC, was owned by you and

19 your wife Amy.  Is that still correct?

20       A.      That is correct.

21       Q.      What is the percentage of ownership that

22 you have as we sit here today in 2023?

23       A.      I believe it's 60.

24       Q.      That's different than what it was, I

25 think, in September.  Has it changed?
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 1       A.      No.  We just never broke it out.  We

 2 bought Doug Yokley out.  I'm 60.  She's 40.  It was 95

 3 and 5.

 4       Q.      95 and 5 is what was in the other

 5 deposition.  So when did that change?

 6       A.      This year.

 7       Q.      In 2023?

 8       A.      Yes.

 9       Q.      Why did that change?

10       A.      Because she's more important than 5

11 percent.

12       Q.      Okay.  She didn't appreciate the 95/5

13 thing?

14       A.      That was with another partner.  Actually,

15 it's 100 percent hers anyway.

16       Q.      So Amy has the 40.  And, as of, what,

17 January 1, 2023, that's the case?

18       A.      Yes.  As of this month.

19       Q.      Okay.  So you two are the only owners of

20 Salem Pointe Capital?

21       A.      That's correct.

22       Q.      What about Premier Resort Management?

23       A.      That is 95/5.

24       Q.      It stayed?

25       A.      That's correct.

Page 35
 1       Q.      Is it going to change?  Is there any plan

 2 for that?

 3       A.      Not to my knowledge.

 4       Q.      Are you the 95, I assume?

 5       A.      I am.

 6       Q.      And Amy is the 5?

 7       A.      Yes, ma'am.

 8       Q.      Okay.  Who is the -- are you the managing

 9 member of Salem Pointe Capital, LLC?

10       A.      Like the president role?

11       Q.      Yes.

12       A.      Yes, ma'am.

13       Q.      What about Premier Resort Management?

14       A.      Yes.

15       Q.      Does Amy have a role in either of those

16 other than as an owner of an interest?

17       A.      Secretary role.

18       Q.      In both of them?

19       A.      Yes.

20       Q.      Does she have any active participation in

21 Salem Pointe Capital, LLC's, business?

22       A.      Yes.

23       Q.      What does she do?

24       A.      Club manager.

25       Q.      She's the club manager?

Page 36
 1       A.      Yes.

 2       Q.      Since when?

 3       A.      Since probably about six months ago.

 4       Q.      When we say "club," we're talking about

 5 Rarity Bay Golf and Country Club?

 6       A.      Correct.

 7       Q.      It is a subsidiary, as I understand it,

 8 of Salem Pointe, LLC, is that correct?

 9       A.      No.

10       Q.      Okay.  What is it?  It's owned by?

11       A.      It's a d/b/a.

12       Q.      It's a d/b/a.  So it is part of --

13       A.      Yes.

14       Q.      -- Salem Pointe Capital, LLC.  Now, at

15 the hearing that was held last Monday, there was some

16 mention of the club having a separate charter.  You

17 testified to that?

18       A.      I believe there is.

19       Q.      You think there's a separate charter at

20 the Secretary of State's office?

21       A.      That's what I've been told.  I haven't

22 looked at it.

23       Q.      Have you ever seen it?

24       A.      I have not.

25       Q.      Is it a separate entity if it has a
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 1 separate charter?

 2       A.      I've just been told there's one there.

 3 I've never looked at it.

 4       Q.      There being the Secretary of State's

 5 office for the State of Tennessee?

 6       A.      That's correct.

 7       Q.      Okay.  Does it have a separate board?

 8       A.      It does not.

 9       Q.      Does it have separate bylaws?

10       A.      Not to my knowledge.

11       Q.      Are there bylaws for Salem Pointe

12 Capital, LLC, as relates to the club?

13       A.      Yes.

14       Q.      Are there bylaws for Salem Pointe

15 Capital, LLC, other than relates to the club that are

16 different?

17       A.      Not to my knowledge.

18       Q.      And when you say bylaws, are you talking

19 about the club rules or are there actual bylaws that

20 govern the entity itself?

21       A.      I believe there are bylaws.

22       Q.      Okay.  In addition to club rules?

23       A.      There's a membership plan, rules,

24 regulations, schedules, dues, and fees.

25       Q.      I know those things.  To me, that's the
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 1 membership plan, rules, and regulations.  Are there

 2 bylaws that, like, talk about the officers, the

 3 directors, notice, meetings?

 4       A.      Yes.

 5       Q.      They're separate from the membership

 6 plan?

 7       A.      I believe so.

 8       Q.      Do those govern the country club, those

 9 bylaws?

10       A.      I haven't looked at them in a while.

11       Q.      Do you look at them when you're figuring

12 out what you can do at the club?  Do you look to the

13 bylaws?

14       A.      I look to the membership plan.

15       Q.      Have you ever seen the bylaws?

16       A.      I believe I have.  It's been a while.

17       Q.      And it's your testimony then that they do

18 govern the Rarity Bay Golf and Country Club but you

19 haven't looked at them in a period of time, is that

20 correct?

21               MR. RUSSELL:  Object.  I don't think

22       that's what he testified to.

23 BY MS. DAVIS:

24       Q.      Okay.  They do govern the Rarity Bay Golf

25 and Country Club, these bylaws?
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 1       A.      I would have to look at them.

 2       Q.      Do you look to those in figuring out what

 3 to do in administering the Rarity Bay Golf and Country

 4 Club?  To the bylaws.

 5       A.      I guess I have.

 6       Q.      But --

 7       A.      I haven't seen them in a while.

 8       Q.      Okay.  Before you, for example, removed

 9 my clients from the club last year, did you check with

10 the bylaws?

11       A.      I checked the membership plans and rules

12 and regulations.

13       Q.      Okay.  Were you the -- who was the club

14 manager before Amy took over about six months ago?

15       A.      It was JR Young.

16       Q.      Okay.  She took JR's position?  What

17 happened to JR?

18       A.      He did not continue employment.

19       Q.      Was he terminated?

20       A.      He was not.

21       Q.      What happened to him then?  He quit?

22       A.      He wanted to do something else.

23       Q.      So he quit?

24       A.      You'd have to ask him.

25       Q.      Well, did you tell him not to come back

Page 40
 1 or he said, "I'm not coming back?"

 2       A.      It was a mutual understanding.

 3       Q.      When was that, about six months ago?

 4       A.      I'd say about six weeks ago.

 5       Q.      Six weeks ago?

 6       A.      Uh-huh.

 7       Q.      So sometime like right before Christmas?

 8       A.      Yes.

 9       Q.      Okay.  Of '22?

10       A.      Correct.

11       Q.      What caused that to come to a head at

12 that time right before Christmas as far as his

13 continued employment?

14       A.      Not sure anything caused it to come to a

15 head at that time.

16       Q.      Were there bad feelings on either side as

17 far as you know?

18       A.      No.

19       Q.      Do you believe JR to be truthful to his

20 word?

21       A.      I do.

22       Q.      Okay.  So it sounded like at the hearing

23 on last Monday that you were the one ultimately making

24 decisions on country club issues such as like when

25 there was the hearing that my client had, is that
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 1 right?

 2       A.      Restate the question.

 3       Q.      Back in March of 2022, who was making

 4 decisions on behalf of the club as far as membership

 5 was concerned?

 6       A.      It was a team effort.

 7       Q.      Was it you as declarant or you as the --

 8 I'm sorry, you as the owner of Salem Pointe Capital,

 9 LLC, that had the final word?

10       A.      As the largest shareholder, yes.  There

11 was several people involved.

12       Q.      Okay.  What I remember of the testimony

13 at the hearing was that you heard back from people who

14 attended the hearing involving Mr. Misslin and

15 Mr. Wood.

16               They reported back to you and you made

17 the decision about termination, is that correct?

18       A.      Yes, that's correct.

19       Q.      Is that the way it was set up?

20       A.      Is it the way what was set up?

21       Q.      Is that the way that was supposed to

22 happen, that you made the final decision on this issue,

23 or is that just how it happened that day?

24       A.      The -- let me try to understand.  You're

25 asking that if the president of the company has the
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 1 final say on what the company communicates to somebody

 2 else, if that was random or if that's how we normally

 3 do business?

 4       Q.      Were you the decision-maker on things

 5 like membership issues?

 6       A.      The final decision, yes.

 7       Q.      Okay.  Are you still?

 8       A.      It's more of a team effort.

 9       Q.      Are you still?

10       A.      Well, the majority shares, I can't get

11 out of it even if I wanted to.

12       Q.      But with Amy now being the club manager,

13 that hasn't changed where she has that responsibility

14 now or something like that?

15       A.      No.  I still have input.

16       Q.      All right.  JR Young left about six weeks

17 ago.  I thought you told me that Amy started as club

18 manager about six months ago, is that right?

19       A.      Correct.

20       Q.      So, at some point, was JR ever the club

21 manager?

22       A.      He was.

23       Q.      Did he lose that position to Amy sometime

24 last year?

25       A.      No.  We had a position that needed to be
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 1 filled called the director of operations.  It was

 2 mainly for Salem Pointe Capital, LLC, umbrella corp,

 3 different stuff than just club.  It was a little bit

 4 more, so JR moved into that role.

 5       Q.      Is that like a lateral transfer more or

 6 less?

 7       A.      They were advanced.

 8       Q.      It was advancement?

 9       A.      Uh-huh.

10       Q.      Okay.  Are there any other interest

11 holders in Salem Pointe Capital, LLC, other than you

12 and Amy?

13       A.      You mean like our children?

14       Q.      Anybody.  I think 95 plus 5 equals a

15 hundred, but you two are the only owners of any

16 interest in those?

17       A.      Yes.

18       Q.      60 plus 40 is what it is now.  It's just

19 you and Amy who are the owners of interest in Salem

20 Pointe Capital, LLC, right?

21       A.      That is correct.

22       Q.      All right.  Just you and Amy on Premier

23 Resort Management, LLC?

24       A.      That is correct.

25       Q.      Why did you set up a separate company to

Page 44
 1 oversee the community service agreement and the Design

 2 Review Board?

 3       A.      Well, good question.  In planned unit

 4 developments, it's customary to have different entities

 5 run different aspects of the development as it's

 6 growing and maturing.

 7               What we found when we got on the site

 8 back in 2015 was that there was commingling of bank

 9 accounts and companies and it just didn't make sense to

10 have the flagship LLC handle stuff that was outside of

11 its purview when there was a history of it.

12       Q.      Why could the association not handle its

13 own design review board and the receipt of funds from

14 people building there, like most communities do?

15       A.      Did I say that they couldn't?

16       Q.      No.  Why did you not allow them to do

17 that?

18       A.      Are you talking about from the time that

19 the development was set up or from the time that it was

20 run by the residents in two years or from the time that

21 it was passed off from the receivership?

22       Q.      When you took over, why did you set up

23 Premier Resort Management to hold the money for the

24 Design Review Board instead of just letting the

25 community hold it as is more common?
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 1       A.      Because they were handing it back after

 2 running it for two years.

 3       Q.      Okay.  "They were handing it back."

 4 You're talking about the association was handing it

 5 back to the Design Review Board.  They didn't want it?

 6       A.      Correct.

 7       Q.      Who told you that?

 8       A.      Bart Whitman and Carl Noble.

 9       Q.      What was that conversation?

10       A.      What do you mean, "What was that

11 conversation?"

12       Q.      Well, you said they didn't want it.  So

13 what did they tell you?

14       A.      It wasn't one conversation.

15       Q.      Okay.

16       A.      It was their actions.

17       Q.      Okay.  What were the actions?

18       A.      Here's the accounts.  Here's the

19 information.  I mean, it wasn't anything magical.

20       Q.      And you're saying that was at their

21 request and not at the request of Salem Pointe Capital,

22 LLC, that the DRB monies be turned over to what became

23 Premier Resort Management or what was Premier Resort

24 Management?

25       A.      Try that question again.
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 1       Q.      That was their request, not the request

 2 or demand of Salem Pointe Capital that that be turned

 3 over?

 4       A.      I'm pretty sure it was an understanding

 5 and the declarant came back on the scene after the

 6 receivership.  All the stuff the declarant should have

 7 been doing and could have been doing pretty much got

 8 handed over.

 9       Q.      And what about the community services

10 agreement?

11       A.      What about it?

12       Q.      Why was it necessary to set up Premier

13 Resort Management to provide, I guess, paid work under

14 the community service agreement?

15       A.      I don't understand the question.

16       Q.      Okay.  What do you understand the

17 community service agreement to have done?

18       A.      Contracted for an exchange of goods and

19 services that was already going on.

20       Q.      How many employees does Premier Resort

21 Management have?

22       A.      Maybe a dozen.

23       Q.      Did it do anything other than what it

24 does at Rarity?

25       A.      Other than what it does at Rarity?
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 1       Q.      At Rarity Bay.  Does it work at other

 2 communities?  Does it have any other functions?

 3       A.      No.  Not that I'm aware of.

 4       Q.      So Premier Resort Management, LLC, is

 5 solely focused on Rarity Bay?

 6       A.      Correct.  It's a property management

 7 company dedicated to Rarity Bay.

 8       Q.      And you have a dozen employees and those

 9 people are employees of Premier Resort Management

10 instead of being employees of the association, correct?

11       A.      Correct.  Something like that.

12       Q.      Okay.  What are the types of services

13 that they're providing?  A payroll?

14       A.      That's one of them.

15       Q.      All right.  Property maintenance?

16       A.      Yes.  Equipment maintenance.

17       Q.      What else?

18       A.      Oversight enforcement.

19       Q.      Do they oversee the DRB?

20       A.      In part.  At least the enforcement side.

21 Then there's the Club Armada that's also a part of

22 that.

23       Q.      What's that?

24       A.      Just a bunch of boats that we rent out to

25 club members.  Premier Resort Management helps oversee
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 1 that.

 2       Q.      Are any of those functions things that

 3 the association could not do independently of Premier

 4 Resort Management if it were allowed to do so?

 5       A.      Any of which functions?

 6       Q.      The payroll, managing the boats, all the

 7 things that we listed.

 8       A.      Some of those are not CAI functions.

 9       Q.      What is not?

10       A.      The boats are club property --

11       Q.      Okay.

12       A.      -- for instance.

13       Q.      What does the Premier Resort Management

14 do as far as DRB oversight?  What services does it

15 provide?

16       A.      Well, there's probably an 18-month to

17 2-year process involved with architectural submittals

18 and review.  So one of the functions is reviewing

19 plans, paying employees to do the work, reviewing

20 enforcement of construction and compliance, working

21 with attorneys and accountants to make sure everything

22 is buttoned up.

23       Q.      All right.  How many employees are

24 working on that part of what they're providing to DRB?

25 How many Premier Resort management employees are doing
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 1 that?

 2       A.      It varies.

 3       Q.      Does anybody have that as their primary

 4 function?

 5       A.      Me.

 6       Q.      Any employees have that as their primary

 7 function?

 8       A.      Not -- not payroll employees.  Contract.

 9       Q.      What other people would there be,

10 volunteers?

11       A.      I said contract.

12       Q.      Oh, contract.  Who do you contract with?

13       A.      Employees to do the work sometimes.  It

14 takes outside help to do reviews.

15       Q.      So contractors, not employees?

16       A.      Correct.

17       Q.      Okay.

18       A.      Like 1099 stuff.

19       Q.      What type of 1099 people do you hire?

20 Like, architects, or what are you talking about?

21       A.      Sometimes.  Just people.

22       Q.      Do you hire just people to come review

23 things or are they professionals?

24       A.      Professionals.

25       Q.      Like architects?
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 1       A.      Like architects but not necessarily

 2 architects.

 3       Q.      Who else?  Like a contractor?

 4       A.      No.  There's not a specific requirement

 5 for an architect in the design review guidelines.

 6       Q.      But I'm trying to figure out who you're

 7 hiring.

 8       A.      Like a Bob Sowell.  S-O-W-E-L-L.

 9       Q.      He's an architect-ish person, isn't it?

10       A.      Ish.

11       Q.      He doesn't have a license but he works

12 with architects a lot?

13       A.      Correct.  He designs homes and oversees

14 multiple design reviews.

15       Q.      So that's the type of person that you

16 would hire as a 1099?

17       A.      Correct.

18       Q.      Why are there homes that were completed

19 back in May of 2022 that still haven't gotten their

20 deposits back?

21               MR. RUSSELL:  Object to the form.

22               THE WITNESS:  Who are you talking about?

23 BY MS. DAVIS:

24       Q.      Have you looked recently at the list

25 that's given out to owners of what the status is of
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 1 homes that are being overseen by the DRB?

 2       A.      I see them, yes.

 3       Q.      It looks like there's kind of a backlog

 4 of people who have moved into their homes but haven't

 5 gotten their deposits back yet.

 6               MR. RUSSELL:  Object to the form.

 7 BY MS. DAVIS:

 8       Q.      Do you know why that would be?

 9       A.      Do you mind if I look at it?

10       Q.      Uh-huh.

11       A.      Are you talking about somebody in

12 particular on here?

13       Q.      The ones that have been in their houses

14 for --

15       A.      There's no names on this.

16       Q.      Okay.  Well, if this is y'all's report

17 and people have been -- it looks like the day that --

18       A.      It's not my report, by the way.

19       Q.      Is it Premier Resort Management's report?

20       A.      No.

21       Q.      Who does this report?

22       A.      I believe RJ.

23       Q.      Who is RJ?

24       A.      Works at the community association.  I

25 think he's the community manager.
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 1       Q.      So he is not an employee of Premier

 2 Resort Management?

 3       A.      No, he is not.

 4       Q.      He's a direct employee of the

 5 association?

 6       A.      He is.  But we still pay his payroll.

 7       Q.      Okay.  Premier Resort Management pays its

 8 payroll?

 9       A.      Correct.

10       Q.      So his W-2 would say Premier Resort

11 Management?

12       A.      Correct.

13       Q.      All right.  There's move-in dates here

14 like -- let's see here.

15               MR. FRISBEY:  This is the address and the

16       move-in date.

17 BY MS. DAVIS:

18       Q.      Yeah.  There's addresses on here and the

19 move-in dates are all the way back -- you know, some

20 are in May of 2022, and there's the addresses on the

21 report that was prepared by a person who's on Premier

22 Resort Management's payroll.  So are you --

23       A.      Hold on.  What did you just say?

24       Q.      There's move-in dates on here.

25       A.      That's not the part I'm talking about.
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 1       Q.      Okay.  Is RJ on the payroll of Premier

 2 Resort Management?  He prepares this report?

 3       A.      Per the community services agreement?

 4       Q.      Uh-huh.

 5       A.      Yes.  Do you have names for this?

 6       Q.      I have addresses, not names.

 7       A.      I don't know the addresses.  I know the

 8 names.

 9       Q.      Do you know why anybody would be waiting

10 since May of a move-in date and still not have their

11 deposit back?

12       A.      That is a false statement.

13       Q.      Okay.

14       A.      So I don't know why you keep saying it.

15 And you can't use anybody's names to help me otherwise.

16       Q.      Okay.  There's a move-in date here at --

17 let's see.

18       A.      I mean, if you put the names on there,

19 that probably would help.

20       Q.      Do you believe that there is a backup of

21 several months for people not getting their deposits

22 back?

23       A.      I do not.

24       Q.      You don't believe that people have been

25 waiting since May and June?
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 1       A.      I see all the traffic.  I get all the

 2 complaints.  I talk to all the employees that are

 3 involved and nobody has said anything to me about it.

 4 That's why this is not useful.

 5       Q.      Do you --

 6               MR. RUSSELL:  Do you want to make that

 7       the next exhibit?

 8               MS. DAVIS:  Sure.

 9       (Exhibit 16 - Construction Report.)

10               THE WITNESS:  Do you have a name of

11       somebody with a claim for that?

12 BY MS. DAVIS:

13       Q.      I have the address and I have the date of

14 the move-in on a number of them and I'm just asking

15 you, not about any particulars, but is there any reason

16 people should wait months after they move in to get

17 their deposit back?

18       A.      Nobody is waiting months.

19       Q.      Okay.  After somebody moves in, when

20 should they reasonably expect to get their deposit

21 back?

22       A.      When they comply with the design

23 guidelines and go through the process.

24       Q.      I believe back in June when you testified

25 in the hearing on the temporary injunction for my
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 1 client, you testified that the deposit monies were

 2 being held in an account for Premier Resort Management,

 3 is that correct?

 4       A.      That is correct.

 5       Q.      And it is not an escrow account is what

 6 you told me.

 7       A.      It was not.

 8       Q.      Is it now?

 9       A.      Yes.

10       Q.      When did that change?

11       A.      After the hearing.

12       Q.      Did you actually move it to a different

13 bank account?

14       A.      Yes.

15       Q.      Where is the bank account held?

16       A.      CapStar Bank.

17       Q.      Are all the deposit monies now in that

18 account at CapStar Bank?

19       A.      They are.

20       Q.      Where is -- I'm not familiar with CapStar

21 Bank.  Is that a local bank?  National bank?  Where is

22 it?

23       A.      Off Lovell.

24       Q.      And what you're telling me is there is a

25 dedicated escrow account for Rarity Bay deposits?
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 1       A.      Yes.

 2       Q.      And that they're being held in there and

 3 not being used or touched?

 4       A.      Correct.

 5       Q.      So when it's time for any of these people

 6 to get their money back, that same money is being held

 7 in an escrow account?

 8       A.      Correct.

 9       Q.      When was that set up?

10       A.      When it changed banks.

11       Q.      When was that?

12       A.      2022.

13       Q.      It was after June?

14       A.      Correct.

15       Q.      So when after June was that set up in

16 2022?

17       A.      I'm guessing July.

18       Q.      Was that in response to what happened at

19 the hearing?

20       A.      No.  It was time.  It was all part of

21 moving over some stuff anyway.

22       Q.      Do you have any idea how much is in that

23 account at the present time?

24       A.      Somewhere in the neighborhood of

25 $400,000.
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 1       Q.      I'm going to ask you if you agree with me

 2 on the fee structure for Rarity Bay Design Board.  I

 3 think this was discussed a little bit at my client's

 4 deposition last week, but there's a schedule of fees

 5 that I have here.

 6               Ask you to take a look at that and see if

 7 that's the current schedule of fees.

 8               Do you see that?

 9       A.      Yes.

10       Q.      Okay.  And so these total, I believe if

11 you do the math, 6,925, all the different scheduled

12 fees that you have outside of the construction deposit.

13               Do you see those?  1,800, 500, 2,175, and

14 2,450.  There's the total.  Do you agree with the

15 breakdown that is in handwriting on this document where

16 the community association gets 3,300 of that and

17 Premier Resort Management gets 33,625 (sic)?

18               MR. RUSSELL:  Object to the form.  I

19       think she misstated the number.

20 BY MS. DAVIS:

21       Q.      Okay.  It's upside down.  Okay.  Whatever

22 it says there.

23       A.      I'd say the premise of the question is a

24 little bit flawed.  You're parsing it as community

25 versus PRM.
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 1       Q.      Okay.  How is that flawed?

 2       A.      It's not like the money goes to PRM.

 3 It's just profit sitting on the balance sheet.  It pays

 4 people to do the work.

 5       Q.      But is that the right breakdown of what

 6 goes to pay the work for --

 7       A.      Yes, it is.

 8       Q.      Okay.

 9       A.      Appears so.

10       Q.      Okay.  And to do the work, you're saying

11 that's the work that the Premier Resort Management

12 employees or contractors do?

13       A.      Over the life of the build.

14       Q.      Do you keep hourly records or anything

15 like that one?

16       A.      On a project basis.

17       Q.      So it's that amount, flat rate?

18       A.      Correct.

19       Q.      Do you -- as far as what your employees

20 are doing, do they track their time?

21       A.      It's on a project basis.

22       Q.      So is that a no, they don't track their

23 time?  I mean, that's fine.

24       A.      Not for the project.

25       Q.      And do you agree that these are -- the
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 1 construction deposits here are what's indicated for a

 2 home:  $5,000 under 3,000 square feet, 7,500 for a

 3 range between 3,000 and 6,000 square feet, and 10,000

 4 over?

 5       A.      Looks right to me.

 6       Q.      Okay.  Have these fees been in effect for

 7 quite some time or have they changed recently?

 8       A.      Which fees?  The deposits?

 9       Q.      All these fees.  Is this the way it's

10 been for several years now?

11       A.      I think there was an adjustment to

12 deposit amounts a couple years ago.  It used to be a

13 ratio formula and they just turned it into flat numbers

14 based on the size.

15       Q.      Is anyone at the association given access

16 to the statements of the account at CapStar Bank where

17 the deposit money is being held?

18       A.      No.

19       Q.      That's just something that you see or

20 anybody else?  Does anybody else get to see that?

21       A.      Accountants.

22       Q.      Who are your accountants?

23       A.      Loren Krokowski.

24       Q.      Where is she?

25       A.      It's a gentleman.
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 1       Q.      Oh, okay.  Where is he?

 2       A.      Do you want his address?

 3       Q.      I mean, is he in a firm or is he on his

 4 own?

 5       A.      Integrity Taxes.

 6       Q.      Is that here in Knoxville?

 7       A.      It is.

 8       Q.      So it's your testimony as we sit here

 9 today you believe there's $400,000 on account in that

10 escrow account?

11       A.      Correct.

12       Q.      When's the last time you've seen a

13 statement?

14       A.      A couple weeks ago.

15       Q.      Would there be any other place that any

16 of the monies that are owed to the owners would be

17 other than that account?

18       A.      Shouldn't be.

19       Q.      Okay.  What have -- has the declarant

20 done, as far as investments in the Rarity Bay

21 Community, outside of what has been done to Rarity Bay

22 Golf and Country Club?

23       A.      Done some aesthetic improvements.

24       Q.      On what?

25       A.      The front entrance.
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 1       Q.      Okay.

 2       A.      It's spent over a million dollars

 3 defending the declarant rights and protecting the

 4 property values of the owners.

 5       Q.      Is that what you think the lawsuits have

 6 done, is protect the property values of the owners?

 7       A.      If you didn't have the declarant, then

 8 you'd have the potential for different architectural

 9 designs to be built.

10       Q.      There would be a design review board even

11 without a declarant, right, with the design guidelines?

12       A.      Uh-huh.

13       Q.      And communities function all the time

14 without declarants, correct?

15       A.      Uh-huh.

16       Q.      Okay.  So you did aesthetic repairs to

17 the front entrance, you spent money on litigation.

18 What else has the declarant done, other than Rarity Bay

19 Golf and Country Club, as far as investments in Rarity

20 Bay?

21       A.      Not thinking of anything.

22       Q.      Built any roads, anything like that?

23       A.      I have not built any roads.

24       Q.      Built any houses?

25       A.      Nor have I built houses.
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 1       Q.      No?

 2       A.      No.

 3       Q.      Done any advertising or marketing?

 4       A.      Yes.

 5       Q.      What did you do?

 6       A.      Are we talking about over eight years?

 7       Q.      Yeah.  What's the declarant done at

 8 Rarity Bay outside -- I'm sorry.  What has the

 9 declarant done outside of the country club to invest in

10 the community?

11       A.      Spent hundreds of thousands of dollars on

12 digital marketing campaigns, billboard campaigns,

13 magazines, stuff like that.

14       Q.      Do you use a certain company for

15 marketing?

16       A.      It's pretty generic.  A certain company

17 for marketing?

18       Q.      For marketing, yeah.  Do you have a

19 marketing consultant or do you do it yourself?

20       A.      We have in-house people.

21       Q.      Do you keep copies of those

22 advertisements and marketing materials?

23       A.      Maybe.

24       Q.      Okay.

25       A.      We have rearranged offices several times.
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 1 Maybe we have something.

 2       Q.      In looking at the acquisition paperwork,

 3 it looks like in approximately 2015, you paid

 4 $2,750,000 for the golf course, the country club with

 5 their maintenance buildings and equipment, 11 condos,

 6 19 lots, 27 acres of land, and declarant rights.

 7               Is that what you got?

 8       A.      What are you looking at?

 9       Q.      Well, I've looked at some documents

10 relating to what you purchased.  Was the purchase price

11 for the investment in Rarity Bay $2,750,000?

12       A.      No.

13       Q.      Okay.  What was it?

14       A.      $5,750,000.

15       Q.      Did that all come from Salem Pointe

16 Capital?

17       A.      It did not.

18       Q.      What was Salem Pointe Capital's part?

19       A.      $3,250,000.

20       Q.      Is that the amount you paid to the --

21       A.      Receiver.

22       Q.      The check was for 3 million 250?

23       A.      Don't recall seeing a check for that

24 amount.

25       Q.      Or the wire, whatever it was.

Page 64
 1       A.      That should be correct.

 2       Q.      Is what you purchased, did I list that

 3 correctly?  You got the golf course, the country club,

 4 buildings and equipment for them, 11 condos, 19 lots,

 5 and 27 acres of land, plus the declarant rights.

 6               Is that what Salem Pointe Capital got for

 7 its investment?

 8       A.      On or about.  I don't think --

 9       Q.      And how much did you pay --

10       A.      I don't think the 19 lots were included.

11       Q.      Oh, you think those were outside?

12       A.      Yes.

13       Q.      What was the value put on the declarant

14 rights?

15       A.      I have no idea.

16       Q.      Have you ever valued them as far as on a,

17 like, a financial statement?

18       A.      Not that I recall.  They're kind of an

19 enigma.

20       Q.      Do you remember them being valued for a

21 dollar at any time?

22       A.      Do not.  I can assure you that was not

23 intentional.

24       Q.      Do you --

25       A.      That's a lot of fighting over something
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 1 valued at a dollar.

 2       Q.      Right.  Have you ever pledged them as

 3 collateral?

 4       A.      I have.

 5       Q.      Okay.  Is that in the situation -- tell

 6 me about that.  Once or more than once?

 7       A.      More than once.

 8       Q.      Are they currently pledged as collateral?

 9       A.      They are.

10       Q.      What was the first time you pledged them

11 as collateral?

12       A.      Apex Bank.

13       Q.      Dealing with Matt Daniels?

14       A.      Dealing with Apex Bank.

15       Q.      Were you dealing with Matt Daniels?

16       A.      Do you mean dealing with --

17       Q.      Was he the person at the bank you were --

18       A.      No.

19       Q.      -- working with?

20       A.      But he was there.

21       Q.      Okay.  And I believe that loan was paid

22 off and those were released, correct, as collateral?

23       A.      Should have been.

24       Q.      And when did you next pledge them as

25 collateral?

Page 66
 1       A.      I think when they got paid off from Apex,

 2 maybe April of '17.

 3       Q.      And who did you pledge them to next?

 4       A.      I believe that was Mountain Commerce.

 5       Q.      Are they still pledged to Mountain

 6 Commerce?

 7       A.      They are not.

 8       Q.      How did you get them out of Mountain

 9 Commerce?  Paid of a loan?

10       A.      Yes, ma'am.

11       Q.      Did you refinance?

12       A.      With CapStar Bank.

13       Q.      Is that where they are now?

14       A.      Yes, ma'am.

15       Q.      Did they put a value on them as far as

16 collateral as far as you know?

17       A.      Not that I know of.

18       Q.      Did you put a value on them as far as the

19 collateral that you were pledging when you took out the

20 loan?

21       A.      I did not.

22       Q.      But you did sign documents indicating

23 that those personal property rights that are declarant

24 rights are pledged as collateral for your loan?

25       A.      I don't think I understand the question.
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 1       Q.      You did pledge them so that if you don't

 2 pay your loan back, the bank would get the declarant

 3 rights if they foreclosed?

 4       A.      Yes, they are collateral for the bank.

 5       Q.      What's the current amount of the loan?

 6       A.      5 million.

 7       Q.      Did you make a separate purchase of the

 8 declarant rights or were they just included in a

 9 package of what you bought from the receiver?

10       A.      They were included.

11       Q.      Other than the golf and country club --

12 the golf course and the country club with their related

13 building, equipment, how many individual properties do

14 you own in Rarity Bay right now?  Salem Pointe Capital.

15       A.      Are you talking about tracts of land?

16       Q.      Uh-huh.  How many lots?

17       A.      I think 71.

18       Q.      Okay.

19       A.      And five tracts of land.

20       Q.      Five larger tracts?

21       A.      Yes.

22       Q.      So 71 lots that you would say are

23 voteable lots and five larger tracts?

24       A.      Correct.

25       Q.      Do you have any estimate of the total
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 1 value of what you currently own as far as real estate?

 2       A.      I do not.

 3       Q.      Does any related entity to Salem Pointe

 4 Capital, LLC, own any real estate, or is everything

 5 held pretty much in Salem Pointe Capital and Rarity Bay

 6 as far as your involvement?

 7       A.      State that question again.

 8       Q.      Do you have any other entities that

 9 you're involved in that own real estate in Rarity Bay?

10       A.      From time to time, the real estate

11 company, I think, buys stuff, but I don't think it has

12 any right now.

13       Q.      And does the real estate company have a

14 different name?

15       A.      Rarity Bay Properties, LLC.

16       Q.      What's the ownership of that?

17       A.      Myself and Luke Noe.

18       Q.      Who?

19       A.      Luke Noe.  N-O-E.

20       Q.      What the percentage ownership?

21       A.      51/49.

22       Q.      Are you 51?

23       A.      I am.

24       Q.      You think it owned the property from time

25 to time but not now?
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 1       A.      Correct.

 2       Q.      Other than that, though, all the property

 3 that you have involvement in Rarity Bay is owned by

 4 Salem Pointe Capital, LLC?

 5       A.      Correct.

 6       Q.      Do you know -- you saw that TVA contract,

 7 60000A document at the hearing from last week.  Have

 8 you had a chance to look at that?

 9       A.      I have.

10       Q.      Had you been familiar with that before

11 that hearing?

12       A.      Yes, ma'am.

13       Q.      Okay.  Explain that.  What is that?  What

14 is that?  I mean, it's out of context to me, so -- when

15 I just saw it for the first time that day.

16               Is it your understanding that that's some

17 sort of a suggestion that didn't actually have to come

18 to fruition?

19       A.      You're asking very broad questions.

20 Explain 60000A.

21       Q.      Yeah.  What is it?

22       A.      And then you want to know if I think it's

23 just a suggestion.

24       Q.      What is it?

25       A.      What is it?
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 1       Q.      Uh-huh.

 2       A.      I mean, the document speaks for itself.

 3 Do you have a copy?

 4       Q.      I don't want to show you a copy.  I want

 5 you to generally explain what it is.  You said you're

 6 familiar with it.

 7       A.      Yes.

 8       Q.      What is it?

 9       A.      Well, my understanding is that TVA, when

10 they were setting up what to do with the Tellico

11 reservoir, they had some parameters they wanted to see

12 happen with the land, so they also empowered the

13 setting up of a quasi-governmental entity, known as the

14 Tellico Reservoir Development Agency, that was put in

15 place to see through and protect the lands that TVA was

16 setting aside to have a recreational lake for Tellico

17 and -- do you want me to keep going?

18       Q.      So that's the foundational document for

19 TRDA?

20       A.      Not really.  It's a land-use document.

21 TRDA is more of an entity.

22       Q.      Right.  But I mean, that's what started

23 TRDA, is what you're saying?

24       A.      If the document says that.

25       Q.      Asking what your understanding of it is.
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 1 I can read.  What -- it talks about a golf course and

 2 country club being a nonprofit.  Are you familiar with

 3 that?  That was pointed out at the hearing.

 4       A.      Correct.

 5       Q.      And I think your testimony was that that

 6 did not apply to Rarity Bay Golf and Country Club?

 7       A.      That's correct.

 8       Q.      Why do you say that?

 9       A.      Discussions with TVA and TRDA, an

10 amendment to the master plan would eliminate that

11 requirement.  The golf course and country club was sold

12 through the federal courts as a for-profit entity and

13 they're not going to go back on that.

14       Q.      Okay.  So there was an amendment or there

15 could be an amendment?  I couldn't hear you.

16       A.      There should be.

17       Q.      There should be but there isn't?

18       A.      Correct.  Like, there's supposed to be a

19 10-acre school that's supposed to be on the Rarity Bay

20 peninsula.  That's not going to happen and probably

21 never will happen.  That needs to be written out of the

22 plan as well.

23       Q.      So the plan is still there and it should

24 have been amended but it wasn't?

25       A.      Correct.
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 1       Q.      But it's your understanding that they're

 2 not going to go back on it because the federal court

 3 approved the sale to a not for profit?

 4       A.      It's already, you know, amendable.

 5       Q.      It's amendable but it hasn't been

 6 amended?

 7       A.      Correct.

 8       Q.      Who have you talked to at TVA about that,

 9 or TRDA, either one?

10       A.      Bryan Hall at TRDA.

11       Q.      Okay.  You don't know at TVA?

12       A.      They do a rotation of people.

13       Q.      They do?  So it's not that it's not in

14 effect; it's just that it's kind of being ignored?

15       A.      I wouldn't even say that.

16       Q.      Okay.

17       A.      I would say no plans for a development

18 probably ever end up the same way that you draw them

19 out.  Stuff changes and evolves and needs to be updated

20 from time to time and this is one of those things that

21 just kind of got neglected over the last couple

22 decades.

23               MS. DAVIS:  Can we take a little break?

24               MR. RUSSELL:  Yeah.

25               MS. DAVIS:  That would be good.  I do
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 1       want to mark this as an exhibit.  What is that?

 2       17.

 3       (Exhibit 17 - Schedule of Fees.)

 4               (The deposition was in recess at 10:42

 5       a.m.)

 6               (The deposition resumed at 10:51 a.m.)

 7 BY MS. DAVIS:

 8       Q.      Okay.  Part of what we're here about

 9 today is my clients' lawsuit where they were suspended

10 or terminated from the Rarity -- from the golf and

11 country club.

12               Do you remember that?

13       A.      Yes, I do.

14       Q.      Why were they terminated from the golf

15 and country club?

16       A.      Well, there were many meetings and

17 discussions that took place over the course of probably

18 a year, maybe over a year, where the club was getting

19 feedback from its constituents and members that there

20 was a movement going on on club grounds that people

21 were discussing, the self-governance initiative, and it

22 was getting cumbersome to the people that wanted to

23 casually dine or play golf.

24               And so we had meetings and discussions

25 that this was something that probably shouldn't take
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 1 place on club grounds.  It's disturbing the harmony and

 2 disrupting the social aspect of the club.  And so after

 3 many attempts to make it stop on the property, we

 4 eventually resorted to suspensions and then the

 5 termination.

 6       Q.      All right.  Were any of the complaints

 7 specifically about the Frisbeys?

 8       A.      Yes.

 9       Q.      Were those in writing?

10       A.      Yes.

11       Q.      I would like you to provide those as

12 Late-Filed Exhibit No. 18, please.

13       (Exhibit 18 - Late Filed - Written complaints

14       regarding Frisbeys.)

15               THE WITNESS:  I believe that they were

16       attached as a part of the filing.

17 BY MS. DAVIS:

18       Q.      So anything that you have as far as

19 complaints about my client, you've provided?

20               MR. FRISBEY:  They were unredacted.

21 BY MS. DAVIS:

22       Q.      All right.  Are you talking about -- all

23 right.  The ones that were -- the names were redacted?

24       A.      Yes.

25       Q.      Okay.  We want the ones without the names
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 1 redacted as the late filed, okay?  Were those the only

 2 complaints that you got, the ones that you provided

 3 copies -- redacted copies of?

 4       A.      No.

 5       Q.      What were the other ones?

 6       A.      There were several verbal complaints.

 7       Q.      By who?

 8       A.      Too numerous to count.

 9       Q.      And were they specific to the Frisbeys?

10       A.      Partly.

11       Q.      And the ones specific to the Frisbeys

12 were too numerous to count -- recount but you can't

13 give me any names?

14       A.      Some of them put them in writing.  Some

15 of them didn't want to be identified.

16       Q.      I'm talking about the ones that were oral

17 right now.  Are you saying that there were so many

18 about the Frisbeys that there was too many to count?

19       A.      So if I was going to try to put a number

20 on it, 5, 6, 7 dozen.

21       Q.      7 dozen?

22       A.      Yeah.

23       Q.      Different people.  So 7 times 12 --

24       A.      Yeah.

25       Q.      -- that many people, different people?
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 1       A.      Different people over the course of the

 2 last couple years.

 3       Q.      80-something people, or whatever that --

 4 I'm not good at math.

 5       A.      It was probably in the hundreds.

 6       Q.      Hundreds of people have complained about

 7 the Frisbeys?

 8       A.      Everything that the group was doing was

 9 getting lumped in.

10       Q.      Did you ever give them any names of these

11 hundreds of people complaining about them?

12       A.      I did not.  That was part of the

13 contention that the people had is that they were

14 targeted and threatened and intimidated if they stood

15 up.

16       Q.      Okay.  About the group or about

17 specifically the Frisbeys?

18       A.      They were seen as one in the same.

19       Q.      All right.  My question is, were the

20 people -- the hundreds of people complaining,

21 complaining about the group or about the Frisbeys?

22       A.      It was all blended together.

23       Q.      Did they mention their names?

24       A.      Yes.

25       Q.      Hundreds of people mentioned the
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 1 Frisbeys' names?

 2       A.      I can't remember if every hundreds of

 3 persons did that.

 4       Q.      How many people do you think mentioned

 5 the Frisbeys' names?

 6       A.      Enough for me to remember that it was a

 7 problem.

 8       Q.      If you had to estimate?

 9       A.      I'm not into that.

10       Q.      Well, you gave me numbers earlier about

11 the total numbers.  How many involved the Frisbeys --

12       A.      Yes --

13       Q.      -- by name?

14       A.      -- I did.

15       Q.      You can't say how many involved the

16 Frisbeys by name as an estimate?

17       A.      You have what I said.

18       Q.      So you can't say or won't say?

19       A.      It's hard for me to remember exactly, but

20 if you would like for me to go through, I can probably

21 come up with some names.

22       Q.      Okay.  Yeah.  Can you do that now or

23 later?

24       A.      Probably need to go through -- look

25 through some stuff.
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 1       Q.      All right.  Late-filed exhibit -- I think

 2 we're up to, what, 19, will be the names of the people

 3 who complained to you about the Frisbeys in particular,

 4 okay?

 5       A.      Uh-huh.

 6               MR. RUSSELL:  Orally?

 7               MS. DAVIS:  Orally.

 8       (Exhibit 19 - Late Filed - Names of people that

 9       orally complained about the Frisbeys.)

10 BY MS. DAVIS:

11       Q.      I guess, have you already provided all

12 the ones in writing?

13       A.      I would have to check.

14       Q.      Well, we've asked, in, I think, 18, for

15 the ones that were unredacted that were in writing.  I

16 want that to include all of them, not just ones that

17 were previously provided, okay?

18       A.      Sure.

19       Q.      Did you share any of these with the

20 Frisbeys at the time that they were told they were

21 being kicked out of the club?

22       A.      I don't recall.  I don't believe so.

23       Q.      All right.  Were they given a suspension

24 time before they had a hearing or the opportunity to

25 have a hearing?
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 1       A.      I don't understand the question.

 2       Q.      Were they able to still use the club

 3 pending their hearing on whether or not they should be

 4 terminated from the club?

 5       A.      They were not.

 6       Q.      Do you agree with me that that's not in

 7 conformity with the governing documents for the club at

 8 the time?

 9       A.      I agree that charging them dues is also

10 in agreeance with the documents and that wasn't done

11 either.

12       Q.      Well, are you aware they were charged

13 dues for a number of months even after they were kicked

14 out of the club?

15       A.      I'm aware that in July they were not

16 charged dues going forward.

17       Q.      Okay.  But after they were kicked out in

18 March, are you aware that they continued to have dues

19 taken out of their bank account each month for several

20 months?

21       A.      I don't think that that happened.

22       Q.      You don't think that their testimony on

23 that is truthful?

24       A.      That it was taken out of their bank

25 account?
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 1       Q.      Uh-huh.

 2       A.      It shouldn't have happened.

 3       Q.      Are you aware they got a refund,

 4 actually?

 5       A.      That sounds right.

 6       Q.      After the fact, after it was taken out

 7 for many months?

 8       A.      Yes.

 9       Q.      Okay.

10       A.      If it was taken out, they should have got

11 a refund because it shouldn't have been taken out.

12       Q.      So I have here a letter March 5, 2022, a

13 letter where they were -- do you recognize that?  It

14 was a letter that you sent them about their club

15 membership.

16       A.      Yes.

17       Q.      Okay.  Let me see that.  So they were

18 suspended effective immediately on March 5th, correct?

19       A.      If that's what it says.

20       Q.      All right.  And do you remember them

21 having a hearing?

22       A.      Yes.

23       Q.      Okay.  What do you remember about that

24 hearing?

25       A.      It was short.
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 1       Q.      All right.  What was said by who?

 2       A.      I remember an e-mail being presented.  I

 3 mean, the purpose of the hearing is for the member to

 4 put on evidence or state why that they shouldn't be

 5 suspended.

 6       Q.      Uh-huh.

 7       A.      We still brought an e-mail that

 8 Mr. Frisbey had sent out encouraging people to drop

 9 their memberships, check their deeds, and renounce

10 becoming members of the club.

11               And Mr. Frisbey, I believe, said he

12 didn't recognize it or that he didn't write the e-mail

13 and then the -- I believe Mrs. Frisbey said something

14 about truth and then we -- she cut it short, I think.

15 It sounded like.

16       Q.      Did you provide them a copy to keep of

17 this e-mail?

18       A.      I don't think so.  I think that it got

19 pushed back across the table.

20       Q.      Do you have a copy of this e-mail that

21 you said was the basis for his suspension?

22       A.      Not on me.

23       Q.      I know you don't have it on you, but do

24 you still have it in your files?

25       A.      Probably.
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 1       Q.      I would like to have that as the next

 2 exhibit, please.

 3       A.      Sure.

 4       (Exhibit 20 - Late Filed - E-mail.)

 5               THE WITNESS:  I think I have a recorded

 6       conversation from the hearing, too, if you would

 7       like that.

 8 BY MS. DAVIS:

 9       Q.      Do you have it with you?

10       A.      Somewhere in my iPhone, maybe.

11       Q.      When we have a break, maybe you can pull

12 it up.

13               This letter dated March 5th says the

14 suspension is because he "engaged in conduct that is

15 improper or likely to endanger the welfare, safety,

16 harmony, or reputation of the club or its members."

17               What is it specifically he and/or

18 Ms. Frisbey did that met that criteria?

19       A.      A couple different things, but one was

20 specifically putting false information out in the

21 community that was harming the club ownership and

22 management.

23       Q.      Are you talking about the Rarity Bay News

24 or are you talking about the e-mail that you're going

25 to provide?
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 1       A.      I guess the Rarity Bay News.

 2       Q.      Rarity Bay News, all right.

 3       A.      And --

 4       Q.      What else?

 5       A.      Like the e-mail that I will provide.

 6       Q.      Uh-huh.  And he denied sending that,

 7 right?

 8       A.      He what?

 9       Q.      He denied sending that e-mail?

10       A.      Which e-mail?

11       Q.      The e-mail that you're going to provide

12 me that he said at the meeting that he didn't write.

13               MR. RUSSELL:  Object to the form.  I

14       don't think that's what he testified to.

15 BY MS. DAVIS:

16       Q.      All right.  Did Mr. Frisbey, at that

17 meeting, deny sending that e-mail that you put across

18 the table for him?

19       A.      I think he did deny sending that e-mail.

20       Q.      Okay.  And -- all right, so that e-mail,

21 the Rarity Bay News, what else did he do that

22 endangered the welfare, safety, harmony, or reputation

23 of the club members?

24       A.      The oral accounts.

25       Q.      The what?
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 1       A.      Oral accounts that we mentioned a minute

 2 ago.

 3       Q.      Oral accounts of what?

 4       A.      Just their activity on the property

 5 that's bothering other club members.

 6       Q.      What activity are we talking about?  You

 7 told me that people complained because, apparently,

 8 they didn't like something that was being said, but

 9 what are you talking about?

10       A.      The things that offended other people.

11       Q.      Like what?

12       A.      You would have to ask them.

13       Q.      I mean, was he cursing?  Was he throwing

14 a fit?  You don't know?

15       A.      If he was cursing or throwing a fit?

16       Q.      What was he doing?  I mean, you're just

17 being very vague about what he did.  What did he

18 specifically do?

19       A.      Well, it wasn't my eyewitness account.

20 It was other people's.

21       Q.      What did they account to you that caused

22 you to want you to kick him out of the club on March 5,

23 2022?

24       A.      Aggressive behavior with self-governance.

25       Q.      Aggressive physically?
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 1       A.      No, I don't think so.

 2       Q.      Anything physical as far as --

 3       A.      Not that I know of.

 4       Q.      Okay.  Aggressive behavior with any sort

 5 of cursing or yelling?

 6       A.      I don't know about cursing or yelling.  I

 7 just know that it was opposing views of other people's

 8 opinions.

 9       Q.      So you don't know of any cursing or

10 yelling, just opposing views?

11       A.      I'd have to go back and look and see what

12 people were saying.

13       Q.      As you sit here today, do you remember

14 any cursing or yelling by Mike Frisbey ever being

15 reported to you?

16       A.      I do not.

17       Q.      Okay.  And opposing views then, so what

18 type of behavior is not tolerated by the club?  What

19 behavior are we talking about?

20       A.      Intimidation and threats.

21       Q.      What did he do to intimidate or threaten

22 anyone?

23       A.      According to what I was hearing, it had

24 to do with self-governance now or self-governance

25 later.
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 1       Q.      So it wasn't a threat against anybody's

 2 person?

 3       A.      I don't know.

 4       Q.      Or it wasn't intimidation against anybody

 5 personally.  It was, if you do self-governance now or

 6 self-governance later, these are the implications?

 7       A.      No.

 8       Q.      What type of -- what type of threats are

 9 we talking about?

10       A.      I'd be glad to produce the witnesses.

11       Q.      I want you to tell me what type of

12 threats you know about that caused you to kick him out

13 of the club.

14       A.      It's wide ranging.

15       Q.      What's one of them?

16       A.      Being in the restaurant.  Being talked to

17 when somebody is eating dinner about joining the

18 petition.

19       Q.      How is that threatening?

20       A.      Well, when you're there to eat dinner

21 with your family, you probably don't want to have a

22 conversation you're not ready and willing to have.

23       Q.      It's annoying.  How is it threatening?

24       A.      Encroachment on their time with their

25 family.
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 1       Q.      What about intimidation, same thing?

 2       A.      You would have to ask the people that

 3 were involved.

 4       Q.      I'm asking you.  What do you know about

 5 intimidation that caused you to kick him out of the

 6 club?

 7       A.      I know that it happened.

 8       Q.      You know what?

 9       A.      That it happened.

10       Q.      What happened?

11       A.      People's eyewitness accounts of getting

12 intimidated.

13       Q.      Intimidated how?  Again, with different

14 ideas or physically intimidated?

15       A.      I don't think he got physical.

16       Q.      So they were confronted with ideas that

17 you disagreed with?

18       A.      It has nothing to do with me.

19       Q.      Or that they didn't want to hear at that

20 time.

21       A.      I guess at the time and place.

22       Q.      Did that endanger their welfare or

23 safety?

24       A.      Some people felt like it.

25       Q.      Did it, in fact, endanger their welfare
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 1 and safety?

 2       A.      The group was getting more hostile.

 3 There's others that are leaders of the group that did

 4 get physical with other people.

 5       Q.      But Mike Frisbey wasn't one?

 6       A.      I don't think so.

 7       Q.      And Jamie Frisbey, did she ever do

 8 anything?

 9       A.      Not that I know of.

10       Q.      Why did she get kicked out?

11       A.      Membership is based on the household, not

12 on the individual.

13       Q.      And as far as I know, this suspension

14 still remains in effect, is that correct?

15       A.      Correct.

16       Q.      It's not -- some people got a letter

17 apparently at the end of 2022 saying, "Welcome back."

18 The Frisbeys weren't included in that list, correct?

19       A.      Correct.

20       Q.      Anybody else besides the Frisbeys not get

21 a welcome-back letter who was suspended or terminated?

22       A.      The Farnsworths.

23       Q.      The Farnsworths were also not invited

24 back?

25       A.      I believe so.  And the Cleverdons.
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 1       Q.      Cleverton?

 2       A.      Cleverdon.

 3       Q.      Cleverdon?

 4       A.      Yeah.

 5       Q.      Why are those two on the permanently

 6 barred list, or whatever reason that they didn't get

 7 the letter?

 8       A.      I think they resigned and they didn't

 9 want to come back.

10       Q.      Both of those other people?

11       A.      I believe so.

12       Q.      Okay.  My clients didn't resign, did

13 they?

14       A.      Not to my knowledge.

15       Q.      All right.  And they're not being

16 invited -- they're the only ones who didn't resign who

17 were not invited back, who were suspended?

18       A.      Correct.

19       Q.      Why is that?

20       A.      Read the judge's ruling.  They didn't

21 seem interested and it seemed inappropriate.

22       Q.      Okay.  Does it still remain then that

23 they can't be physically present on the 250 acres in

24 all facilities of the Rarity Bay Country Club grounds?

25       A.      I mean, as Mr. Frisbey knows, he can ask
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 1 permission if he plans on being there and we didn't

 2 know.  He has a right to show up for some things that

 3 aren't club related, like a community meeting.

 4       Q.      So he could show up at the community

 5 meeting but he would have to ask?

 6       A.      He's asked before.  So it's made me feel

 7 comfortable with it.

 8       Q.      Same for Mrs. Frisbey, she has to ask?

 9       A.      Just helps us know who's on property.

10       Q.      So is that a yes?

11       A.      Yes.

12       Q.      Did they ever get a letter or any kind of

13 communication regarding the results of their hearing?

14       A.      The termination letter.

15       Q.      Have you ever seen him have a

16 conversation about self-governance at the Rarity Bay

17 Golf and Country Club?

18       A.      I mean, summarily speaking, yes.

19       Q.      You have seen him do that?

20       A.      Uh-huh.

21       Q.      Personally?

22       A.      Yes.

23       Q.      Under what circumstances?

24       A.      When he was at a board meeting.

25       Q.      Oh, at a board meeting?
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 1       A.      Uh-huh.

 2       Q.      Outside of a board meeting.

 3       A.      Is that a question or a statement?

 4       Q.      Has he -- have you seen him have any

 5 conversation about self-governance outside of a board

 6 meeting?

 7       A.      Not to my knowledge.

 8       Q.      Is he allowed to talk at the board

 9 meeting about self-governance or is that considered a

10 violation of the rules and regs by you?

11       A.      That is not considered a violation.  I

12 told Mr. Frisbey he can have a different opinion all

13 that he wants.

14       Q.      So he can have that opinion during the

15 board meeting but if he does it outside of a board

16 meeting, it's a violation?

17       A.      No.  I never said that.

18       Q.      So what is the problem?  You've never

19 seen him talk about self-governance at the club outside

20 of a board meeting?

21       A.      Not that I can recall.

22       Q.      Okay.  But doing so was a basis for

23 kicking him out of the club?

24       A.      Doesn't have to be what I see.

25       Q.      And you're going to give me the names and
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 1 addresses of those people who you're talking about?

 2       A.      No.

 3       Q.      You're not?

 4       A.      I don't care to know their addresses.

 5       Q.      You don't -- but you're going to give me

 6 the names of the people you were talking about as a

 7 late-filed exhibit?

 8       A.      Which is what we agreed to.

 9       Q.      Okay.

10               MS. DAVIS:  I'd like to make the

11       termination letter the next exhibit.

12       (Exhibit 21 - March 5, 2022, letter.)

13 BY MS. DAVIS:

14       Q.      Since you purchased the assets out of

15 receivership in 2018, have any Rarity Bay Community

16 Association board members -- past, present -- received

17 any kind of compensation, that you know of, for service

18 on the board?

19       A.      Anybody since 2015 --

20       Q.      Anybody since you've been involved.

21       A.      -- ever received compensation from

22 anybody?

23       Q.      From you.  Or that you know of.

24       A.      To be on the board?  This question needs

25 some help.
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 1       Q.      We'll start with to be on the board.

 2       A.      Nobody has received compensation to be on

 3 the board.

 4       Q.      Have they received any compensation?  And

 5 I'm talking about, like, anything:  Rent-free condos,

 6 money, discounts on golf membership, any initiation

 7 fees, monthly club dues, anything at all in exchange

 8 for them agreeing to be on the board?

 9       A.      Not at all.

10       Q.      What about in exchange for any votes on

11 the board?

12       A.      Not at all.

13       Q.      Are you aware of anybody receiving

14 anything of value whatsoever related to their service

15 on the board?

16       A.      From me?

17       Q.      From Salem Pointe Capital or from you.

18       A.      No.  The only thing that is tied to a

19 board member, I think, is John O'Brien when he was the

20 president and had a consultant contract.

21       Q.      When was that?

22       A.      2016, maybe.

23       Q.      Consulting for what?

24       A.      The country club.

25       Q.      What kind of consultant was he?
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 1       A.      Hospitality.

 2       Q.      And so he was on the board and he had a

 3 contract separately with the country club for

 4 hospitality kinds of things?

 5       A.      Correct.

 6       Q.      Like, for example, Chad Story, has he

 7 ever received anything of value?

 8       A.      From me?

 9       Q.      Or from Salem Pointe Capital.

10       A.      No, ma'am.

11       Q.      Or from the country club?

12       A.      No, ma'am.

13       Q.      Okay.  Looking at March 1, 2022, just one

14 of the important dates, you agree with me that that --

15 there was a board elected by the people in February of

16 2022 and that was the day of the organizational

17 meeting?

18       A.      What am I agreeing to?

19       Q.      The March 1, 2022, date is when the

20 organizational meeting was held for the board that was

21 elected in February of that year.

22       A.      If that's the date, that's the date.

23       Q.      Okay.  You called a special meeting at

24 that same date and time to purport to remove board

25 members.  Do you recall that?
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 1       A.      I believe it was a little bit prior to.

 2       Q.      Okay.  Why did you pick the same -- or we

 3 believe the same date and time for that meeting or

 4 approximately the same date and time as you reported?

 5       A.      Why did I pick it?

 6       Q.      Yeah.  Why didn't you pick a different

 7 time?

 8       A.      Because everybody was already going to be

 9 there.

10       Q.      Did you get any advice about that or is

11 that something you did?

12       A.      I get advice about everything I do.

13       Q.      Okay.  At that meeting on March 1, 2022,

14 you stated that you were removing my client, Mike

15 Frisbey, and Crystal Pate from the board.

16               I assume Mike Frisbey was removed from

17 the board for the same reasons you were removing him

18 from the club, or were there other reasons?

19       A.      I don't understand the question.

20       Q.      Why did you remove him from the board or

21 purport to remove him on 3/1/22?

22       A.      Well, probably has everything to do with

23 all the information being sent out to the community

24 that was half-truths and didn't show the full story.

25 It's not helping anybody out.
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 1       Q.      So it had to do with his -- what's been

 2 called Rarity Bay News, the newsletters he was putting

 3 out?

 4       A.      In part.

 5       Q.      What was the other part?

 6       A.      Just how he was treating people at the

 7 club.

 8       Q.      But that did not include anything

 9 physical and/or threats or intimidation.  It included

10 what you told me earlier was --

11       A.      I think it did include threats and

12 intimidation, but I don't think it was of a physical

13 kind.

14       Q.      What type of mental threats were there?

15       A.      I think it's verbal.

16       Q.      What type of verbal threats were there?

17       A.      Do I know exactly what was said?

18       Q.      Yeah.  If you're going to make that

19 claim, I want to know why.

20       A.      Call the witnesses.

21       Q.      You don't know?

22       A.      I know it happened.

23       Q.      What do you know happened?

24       A.      I didn't memorize it.

25       Q.      What did you base it on if you can't even

Michael Ayres 24 (93 - 96) 

Gateway Court Reporting & Video, LLC 



Page 97
 1 say what the words were or the basis for it?

 2       A.      The pattern.  The course of conduct over

 3 many months.  Any one specific, particular incident

 4 wasn't the problem.  It wasn't what bothered me.

 5 Again, people have bad days.  People get in each

 6 other's faces sometimes.

 7       Q.      Well, he never got in anybody's faces,

 8 did he?

 9       A.      I don't even recall.  I just know that

10 there was a pattern of activity.

11       Q.      But there wasn't a pattern of activity to

12 get in anybody's faces, was there?

13       A.      You have to talk to somebody.

14       Q.      I'm asking you.  Was there a pattern of

15 activity of getting in people's faces that caused you

16 to remove him from the board?

17       A.      I don't recall what exactly the threats

18 were.

19       Q.      So the real reason that you removed him

20 was because of the ideas he was promoting in the

21 community relating to self-governance, correct?

22       A.      No.

23       Q.      It wasn't?  Do you take the position that

24 the March 1, 2022, meeting was not an approved

25 organizational meeting for the association?
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 1       A.      I don't understand.

 2       Q.      Okay.  Do you know if that was an

 3 organizational meeting where the board meets after an

 4 election to elect officers and --

 5       A.      Are you asking for my legal opinion?

 6       Q.      I'm asking what's your position in this

 7 case.  Do you believe that that was not an approved

 8 organizational meeting?

 9       A.      I don't know if it was or wasn't.

10       Q.      Do you remember a second organizational

11 meeting on March 25th of the board?

12       A.      Was that the 25th or 21st?

13       Q.      I thought it was the 25th.  But, either

14 way, do you remember one thereafter, a few weeks later?

15       A.      I believe that one was at the country

16 club.

17       Q.      And what was the purpose of that meeting?

18       A.      I don't know.

19       Q.      Did you attend?

20       A.      I did.

21       Q.      Did you have any conversations with board

22 members after that March 1st organizational meeting

23 regarding the need to have another board meeting that

24 same month?

25       A.      Don't believe so.
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 1       Q.      Why was that second organizational

 2 meeting called?

 3       A.      I have no idea.  I'm not on the board.

 4       Q.      Have you ever told Chad Story, or any

 5 other members of the board, that if they didn't go

 6 along with what you wanted as declarant that you would

 7 file suit against them personally?

 8       A.      No.

 9       Q.      Did you ever threaten to take their

10 homes?

11       A.      No.

12       Q.      What about their pensions?

13       A.      Absolutely not.

14       Q.      Okay.  What about Curtis Crawford?  Are

15 you aware that he has a pension?

16       A.      I don't know much about Curtis Crawford.

17       Q.      Did you know he had a pension?

18       A.      No.

19       Q.      Have you ever threatened anybody on the

20 board with an individual suit?

21       A.      No.

22       Q.      Other than the e-mails that you've

23 already agreed to provide that will be unredacted, do

24 you have any other documentation confirming that Mike

25 or Jamie Frisbey were ever disruptive or abusive to
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 1 anyone?

 2       A.      I'd have to look.

 3       Q.      Are you aware of any?

 4       A.      Other than the e-mails, probably not.

 5       Q.      What actions by Bob Elgin caused you to

 6 suspend or terminate him from the golf and country

 7 club?

 8       A.      I think it's Elgin.

 9       Q.      Elgin?

10       A.      Yes.

11       Q.      What -- why did you suspend him or

12 terminate him from the club?

13       A.      The straw that broke the camel's back

14 there was he sent a voicemail to Luke Noe, a business

15 partner, informing Luke that the self-governance group

16 has plans to bring me down and Luke needed to probably

17 find a different partner or different profession

18 because my revenue was about to take a hit based on

19 what they were planning.

20       Q.      Anything else?

21       A.      That's pretty much it.

22       Q.      All right.  And what did that have to do

23 with the country club?

24       A.      Which part of that doesn't sound like

25 it's threatening business?
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 1       Q.      Well, is it looking at your declarant

 2 rights?  Do you separate your declarant rights from

 3 what you're doing at the country club or do you

 4 consider that to be --

 5       A.      It's all one in the same.

 6       Q.      What about Carolyn Chase?  Why did she

 7 get terminated from the club or suspended from the

 8 club?

 9       A.      She's reinstated, actually.

10       Q.      All right.  Was Bob reinstated?

11       A.      He was invited back.

12       Q.      Okay.  Carolyn, what did she do to get

13 suspended in the first place?

14       A.      I think it had to do with her ignoring

15 the governing documents and causing consternation

16 amongst the membership.

17       Q.      What specifically did she do?

18       A.      I think it has to do with what she was

19 representing on the board.

20       Q.      What was she representing on the board?

21       A.      The self-governance initiative.

22       Q.      So it dealt with her statements, actions,

23 etc., dealing with self-governance?

24       A.      That's what bothered the other

25 membership, yes.
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 1       Q.      Did it bother you?

 2       A.      Kind of used to it.

 3       Q.      Why -- I understand that at -- after the

 4 most recent elections, that you did not seat John Wood,

 5 is that correct, as a board member?

 6       A.      Meaning he didn't get approval?

 7       Q.      Uh-huh.

 8       A.      Yes.

 9       Q.      Why?

10       A.      Mainly has to do with, after the

11 June 2022 board of directors meeting, John Wood and Ron

12 Phelps got into an altercation that was verbal and

13 heated and then, according to several witness accounts,

14 that crossed over physical.  John Wood was poking Ron

15 in the chest and he said, "You better back off."

16               So, to me, all that didn't sound like he

17 was fit to run as a board member -- as a board seat.

18       Q.      This is the same incident that was

19 discussed at the hearing last week, right?

20       A.      Not sure it was discussed.

21       Q.      Well, I mean, I think it was, where there

22 was a finger put, allegedly, on somebody.

23       A.      Yes.

24       Q.      That was discussed at -- the court said

25 that she basically discounted that that happened.
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 1       A.      Without listening to any witnesses, yeah.

 2       Q.      So is that the same incident that we're

 3 talking about?

 4       A.      It's convenient, I know.

 5       Q.      It's the same incident, though, right?

 6       A.      It is.

 7       Q.      And if I recall correctly from your

 8 testimony there, you didn't see that, you just went on

 9 what people told you and you didn't talk to Mr. Wood

10 about it?

11       A.      Well, he sent me an e-mail confessing to

12 it, so...

13       Q.      Confessing to what?

14       A.      The incident.

15       Q.      To hitting someone or to poking someone,

16 or what?

17       A.      To having the altercation altogether.  I

18 didn't use any names.  I just told him that there was

19 an incident and he's the one that wrote back to me what

20 happened with Ron.

21       Q.      Did he deny being physical with him?

22       A.      I would have to read it.

23       Q.      Do you believe he denied being physical

24 with him based on his testimony?

25       A.      I'm sure he denied it.
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 1       Q.      What about Ann Triplett, why did she not

 2 get seated?

 3       A.      Well, she's part of the movement that's

 4 trying to sue the community.

 5       Q.      Okay.  What about Carey McHugh?

 6       A.      Same thing.

 7       Q.      So none of those are anything where they

 8 did -- John Wood -- we have this maybe it happened;

 9 maybe it didn't thing with the poke, right, but

10 everybody else, it wasn't anything physical.  It was

11 their position in the community challenging declarant

12 rights.

13       A.      Who's everybody else?

14       Q.      Ann Triplett and Carey McHugh.

15       A.      That they didn't get seated because they

16 are suing the community?  Yes.  And it bothers a lot of

17 people.

18       Q.      I understand you approved people named

19 Steve Veale and Candice Worobe as board members, is

20 that correct?

21       A.      In this last special election?

22       Q.      Yes.

23       A.      That is correct.

24       Q.      All right.  Why did you approve them

25 instead of the ones who were actually elected by
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 1 popular vote?

 2       A.      Well, they are not currently engaged in

 3 active litigation against the community.

 4       Q.      Are you singling out, particularly,

 5 parties to litigation or if they have any involvement

 6 in the anti-declarant movement at all?

 7       A.      What do you mean by parties?

 8       Q.      Parties to the lawsuit, is that who

 9 you're excluding?

10       A.      I'm talking about involvement.

11       Q.      Involvement.  Not necessarily parties to

12 a lawsuit against the declarant?

13       A.      Not necessarily so.

14       Q.      Do Steve Veale and Candice -- is it

15 Worobe?

16       A.      I believe so.

17       Q.      Do they support Salem Pointe Capital,

18 LLC, keeping declarant rights?

19       A.      I don't think we've had that discussion.

20       Q.      Do they not oppose it?

21       A.      I don't think we've had that discussion.

22       Q.      You just haven't seen them as far as the

23 group that actively wants to defeat declarant rights,

24 is that right?

25       A.      Say that again.
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 1       Q.      You just haven't seen them in the group

 2 that you know wants to defeat declarant rights, so

 3 you're not putting them on the bad list.  Or -- why did

 4 you let Veale and Worobe in and kick the rest of the

 5 people out who were elected by the people is my

 6 question?

 7               Is it because of the position on the

 8 declarant rights that Veale and Worobe were kept?

 9       A.      And they're not being contentious and

10 confrontational with people.

11       Q.      As far as you know, do they not support

12 self-governance?

13       A.      I don't know their position on it.

14       Q.      Did you ask?

15       A.      I did not.

16       Q.      Did you ask about their position on

17 declarant rights?

18       A.      I did not.

19       Q.      If they turned out to be people who were

20 against declarant rights, would you seek to have them

21 removed?

22               MR. RUSSELL:  Object to the form.

23 BY MS. DAVIS:

24       Q.      Go ahead.

25       A.      Say that again.
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 1       Q.      If they turn out to be people who seek to

 2 have the declarant rights defeated and they're still on

 3 the board, would you seek to have them removed?

 4               MR. RUSSELL:  Same objection.

 5               THE WITNESS:  A different opinion doesn't

 6       bother me.  It's delivery and application.

 7 BY MS. DAVIS:

 8       Q.      So Ann Triplett and Carey McHugh were

 9 rude or...

10       A.      Ann Triplett was going door to door

11 soliciting people for funds to do the lawsuit, which is

12 specifically prohibited in the bylaws.

13       Q.      What is specifically prohibited in the

14 bylaws?

15       A.      Solicitation door to door.

16       Q.      Oh, okay.  Not the lawsuit but the

17 solicitation.  And what about Carey McHugh?

18       A.      What about Carey McHugh?

19       Q.      Was she rude in some way?  Is that a man

20 or woman?

21               MS. FRISBEY:  A man.

22 BY MS. DAVIS:

23       Q.      Was he rude?

24       A.      In what respect?

25       Q.      Why is -- I understand that you're
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 1 telling me that Steve Veale and Candice Worobe were not

 2 kept or allowed to remain on the board or picked for

 3 the board because they're not confrontational and they

 4 haven't, apparently, rubbed you the wrong way.

 5               What did Carey McHugh do particularly,

 6 because I thought his problem was that he supported

 7 self-governance?

 8       A.      He's actively suing the community.

 9       Q.      Suing.  Okay.

10       A.      Yeah.

11       Q.      Has he been rude or disruptive?

12       A.      Not to me.

13       Q.      Do you keep any kind of log or a notebook

14 of, like, what people are telling you, all these people

15 giving you this information about these alleged

16 transgressions?

17       A.      Why?  So I can bring it up during

18 depositions?

19       Q.      Yeah.

20       A.      No, I don't.

21       Q.      Okay.  So when somebody calls you to make

22 one of these complaints that you've been saying you're

23 basing some of your decisions on, that's not something

24 that ever gets reduced to writing, that call?

25       A.      No, it does not.
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 1       Q.      And you don't keep any sort of count or

 2 tally of those calls?

 3       A.      No.

 4       Q.      Other than in your head?

 5       A.      Maybe an employee does.  I'm not the only

 6 one who gets them.

 7       Q.      Does an employee do that, to your

 8 knowledge?

 9       A.      I think so.

10       Q.      Who?

11       A.      Amy might do it.

12       Q.      What employee does it?

13       A.      Maybe Samantha.

14       Q.      Samantha keeps a log?

15       A.      Maybe.

16       Q.      What's Samantha's last name?

17       A.      Hatfield.

18       Q.      Has she been told to keep a log?

19       A.      She might do it on her own.

20       Q.      Do you know that or are you guessing?

21       A.      I'm guessing.

22       Q.      Why would she be the one to do it?  Is

23 she the one that answers the phone?

24       A.      Yes.

25       Q.      And does Amy keep one?
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 1       A.      She keeps a lot of lists.

 2       Q.      Keeps a lot of what?

 3       A.      Lists.

 4       Q.      Do you know if she keeps a list of

 5 complaints?

 6       A.      She might.

 7       Q.      Have you ever seen it?

 8       A.      No.

 9       Q.      But there's not a policy that you have

10 about keeping any sort of log or record of any negative

11 calls?

12       A.      Not needed.

13       Q.      Not needed?

14       A.      Huh-uh.

15       Q.      Okay.  I just have a few follow-up

16 questions.  Hopefully, we will be done soon.

17               About the escrow account we talked about

18 earlier, those are funds that are being held, DRB

19 money.  Has any of that money ever been used for any

20 purposes other than refunding it back?

21       A.      No.

22       Q.      How do you determine the fines against

23 those accounts?  Who does that?

24       A.      It's joint discussions with CAI employees

25 and other DRB members.
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 1       Q.      Was there a final decision-maker?

 2       A.      Not really.  It's more by committee.

 3       Q.      Did you ever let the Frisbeys know about

 4 the verbal complaints from the club members that you're

 5 alleging were so voluminous?

 6       A.      I believe in the e-mails that went back

 7 and forth, there's lots of claims of slander, libel,

 8 defamation, bringing it up to them at many junctures.

 9       Q.      But as far as any particular call, I know

10 you were complaining about the Rarity Bay News, as far

11 as the calls that you said you were getting, did you

12 ever specifically tell them that you were getting these

13 calls that you're relying on to kick them out of the

14 club?

15       A.      Probably in some of the e-mails.

16       Q.      You think you specifically told them in

17 e-mails about these calls?

18       A.      Maybe.

19       Q.      You don't know?

20       A.      I don't remember.

21       Q.      Okay.  Well, if they don't have any

22 e-mails where that was done, are they -- is that

23 possible that that didn't happen?

24       A.      It's possible.

25       Q.      Okay.  Are my clients now permanently
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 1 banned from the club?

 2       A.      I haven't thought about it.

 3       Q.      Okay.  Do you understand as the

 4 developer/declarant that you have fiduciary obligations

 5 to members of the association?

 6       A.      I do.

 7       Q.      Okay.  Have you ever used the phrase "God

 8 card" in talking about what the declarant's rights are?

 9       A.      I have not.  I keep wondering where

10 that's coming from.

11       Q.      You don't recall ever using that?

12       A.      Not at all.  In fact, I remember the

13 residents, like Bart Whitman, Pete Misslin, John Wood,

14 telling me that's what they call it.  I, on the other

15 hand, admit that God doesn't play cards.

16       Q.      Do you understand that, in addition to

17 the fiduciary obligations to the owners, you have one

18 to the association as well as a declarant or developer?

19       A.      Isn't that what you asked the first time?

20       Q.      I asked about members.

21       A.      Yes.

22       Q.      Okay.  Is it your understanding that all

23 board members now have to be elected and cannot be

24 appointed?

25       A.      What do you mean?
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 1       Q.      Elected.

 2       A.      Like, is that what the documents say?

 3       Q.      No.  I believe in the past that directors

 4 have been appointed but my understanding is that now

 5 they are elected and that's going to be the rule going

 6 forward.

 7               Is that your understanding?

 8       A.      It is not my understanding.

 9       Q.      You understand that you can still appoint

10 members to the board?

11       A.      I understand it's still not been fully

12 adjudicated.

13       Q.      Is it your position that you want to

14 continue to be able to appoint members to the board as

15 you have in the past?

16       A.      I don't even enjoy appointing people in

17 the past.  It's just we don't want somebody going off

18 the guardrails and causing contentious behavior.

19       Q.      All right.  So the litigation on that

20 issue is still ongoing, so you -- the litigation on

21 that issue is still ongoing.

22       A.      Is that a question or statement?

23       Q.      That's a question.  Is that why you say

24 it's still open?

25       A.      I think it's still -- yes.
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 1       Q.      So, in the meanwhile, directors are being

 2 elected, correct?  You're not trying to appoint...

 3       A.      I'm just following the documents.

 4       Q.      Well, as far as what I've seen you do, it

 5 looks like at one point you just appointed board

 6 members, but now it looks like you wait for there to be

 7 an election and then you decide whether or not you're

 8 going to approve a board member or not.

 9               Is that what you're currently doing?

10       A.      That's what the special election

11 documents require.

12       Q.      Okay.  How in this last election did you

13 pick the people who were allowed to be on the board?

14       A.      What do you mean?

15       Q.      It looked to me like you didn't

16 necessarily go by who got the most votes, right?  The

17 ones that you would approve to be on the board, were

18 they selected based on their position on

19 self-governance?

20       A.      Do you want me to answer this?

21       Q.      Uh-huh.

22       A.      Based on their contentiousness.

23       Q.      Contentiousness?

24       A.      Uh-huh.

25       Q.      Okay.  We answered as to individual
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 1 people, but I'm asking if that's your policy or does

 2 that just depend on the person?

 3       A.      Same answer.

 4       Q.      Okay.  Did the members ever vote on the

 5 bylaw amendment as part of the Sixth Amendment, do you

 6 know?

 7       A.      The document does not require it.

 8       Q.      You agree that the Sixth Amendment did

 9 purport to amend the bylaws, correct?

10       A.      Did the Sixth Amendment amend the bylaws?

11       Q.      Was there an amendment to the bylaws as a

12 part of that?

13       A.      I believe that's what the document says.

14       Q.      Okay.  Have you ever looked at, since you

15 became aware of the Tennessee code that deals with

16 not-for-profit corporations, the laws dealing with

17 amendments of bylaws?

18       A.      Don't believe so.

19       Q.      In that amendment, did the declarant

20 amend the bylaws?

21       A.      In what amendment?

22       Q.      In the Sixth Amendment where the bylaws

23 were partially amended, did the declarant take that

24 action?

25       A.      As opposed to?
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 1       Q.      As opposed to the members of the board or

 2 the board.

 3       A.      It's not required.

 4       Q.      My question is, did the declarant take

 5 that action?

 6       A.      It was not required for the members of

 7 the board or the membership to vote.  The declarant

 8 unilaterally amended the document.

 9       Q.      Okay.  Did the board of directors agree

10 to that amendment as far as you know?

11       A.      It's still not required.

12       Q.      Did they do it anyway?

13       A.      Yes.

14       Q.      Okay.  All right.

15               MS. DAVIS:  Let me talk to my client.

16       We're about done.

17               (The deposition was in recess at 11:39

18       a.m.)

19               (The deposition resumed at 11:45 a.m.)

20               MS. DAVIS:  No more questions.  We're

21       done.  Kevin, are you out?

22               MR. STEVENS:  Nothing from me.  Thank

23       you.

24               (The deposition concluded at 11:45 a.m.)

25           FURTHER THIS DEPONENT SAYETH NAUGHT.
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 7 above deposition was reported by me and that the

 8 foregoing pages of the transcript are a true and
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