IN THE CHANCERY COURT FOR MONROE COUNTY, TENNESSEE

JOZEF BENAK and wife,
OTILIA BENAK,

Plaintiffs,
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SALEM POINTE CAPITAL, LLC, a
Tennessee limited liability company,

Defendant.

PLAINTIFFS’ RESPONSE TO DEFENDANT’S MOTION TO DISMISS

COME the Plaintiffs, by and through counsel, and in response to the Defendant’s Motion to
Dismiss Complaint filed in this cause would say as follows:

Defendant filed a Notice of Lien against Plaintiffs’ property known as 185 Hummingbird
Drive, Lot 1009, Rarity Bay Subdivision, Phase XI, dated April 23, 2019, of record in Book L51,
page 737, in the Register’s Office for Loudon County, Tennessee. T.C.A. § 28-3-105 states that
injuries to real property must be pursued within three (3) years. Plaintiffs have alleged slander of
title as a result of the filing of said Notice of Lien. Slander oftitle is a common law tort of injurious

falsehood which relates to interest of parties in property. Wagner v. Fleming, 139 S.W.3d 295, 301

(Tenn. Ct. App. 2004). Under Tenn. Code Ann. § 28-3-105, injuries to real property are governed

by a three-year statute of limitation. Ross v. Orion Fin. Grp., Inc., 2019 Tenn. App. LEXIS 113 at

*12. The Complaint was filed in this cause on August 27, 2021, before the three-year statute of
limitations for slander of title expired.

The gravamen of this action is the filing of the Notice of Lien. The disagreement about the
mandatory Social Membership may have begun in 2015, but it was not until the Notice of Lien was

filed on April 23, 2019 that it became justiciable matter. To maintain an action for a declaratory



judgment, a justiciable controversy must exist between persons with adverse interest is well settled.
For a controversy to be justiciable, a real question rather than a theoretical one must be presented
and a real legally protectable interest must be at stake on the part of the Plaintiff. If the controversy

depends upon a future or contingent event, the controversy is not justiciable under the Tennessee

Declaratory Judgment Act. West v. Schofield, 460 S.W.3d 113 (Tenn. 2015). A justiciable
controversy is a preliminary hurdle to an award of declaratory judgment. Moreover, litigated

matters must present an existing controversy, not merely a prospect of a future problem. Am. Realty

Investors, Inc. v. Prince Income Asset Memt., LLC, 2013 U.S. Dist. Ct. LEXIS 159077.

In the Defendants’ Motion to Dismiss, it is asserted that the breach of contract action
accrued in July 2015. Curiously, if one accepts Defendant’s argument, it is their limitation period
that has expired. If that is what they are saying, and they agree that their lien is stale, the Court can
dispense with this action in short order. Otherwise, it is the basis upon which Defendants recorded
the Notice of Lien against Plaintiff’s property that bears judicial determination. The Notice of Lien
cites Plaintiffs’ deeds, the 6 Amendment and the Rules and Regulations of Rarity Bay. Plaintiffs’
deeds do not contain such a covenant. Defendant only asserts a lien on one of Plaintiffs’ lots; the
6" Amendment was recorded long after Plaintiffs acquired title, and the Rules and Regulations do
not give Defendant lien rights. There is no contractual basis cited.

Otherwise, Plaintiffs’ claims against Defendant detail ongoing and repeated misconduct,
culminating in the filing of the lien and refusal to release it. Defendant acquired Rarity Bay in
2015, and quickly took action that caused the concern of the property owners such as Plaintiffs.
That said, the actions have been incremental, gradual, and repeated to the effect that they culminated
over time and/or tolled the 6-year Statute of Limitations. A breach of contract gives rise to a cause

of action by the aggrieved party. The statute of limitations begins to run as of the date of the breach.



T.C.A. 28-3-109 (a) (3) provides that the actions on contracts not otherwise provided for shall be
commenced within six (6) years of the accrual of the cause of action. Normally, that is when a

party shows an intention to no longer be bound or perform the contract. See Brady v. Oliver, 147

SW 1135 (Tenn. 1911) In this case, the Defendant continued to represent that it would provide a
replacement contract (Membership Plan) on occasions within the last six years. For instance, on

April 4, 2017, Shalee Tipton, Chief Operating Officer (Shalee@RarityBayLiving.com) was

promising that “an updated copy will be distributed to the Membership in the coming weeks”, when
communicating with Plaintiffs about their unpaid invoices. In other words, Defendant kept
promising to issue a new Membership Plan to address the concerns their actions had generated.
This “promise” of a new plan effectively tolled the limitations period by not clearly demonstrating
to Plaintiffs that the contract had been rejected by the Defendant; it hinted at replacement
membership plan acceptable to Plaintiffs.

Another example of this was the matter of Defendant entering into a Settlement Agreement
with the Rarity Bay Community Association, which was acting on behalf of the owners as to the
Defendants amendments to the Master Covenants and Restrictions and other actions. The
Settlement Agreement, in lieu of litigation, was entered into on December 17, 2015, The Rarity Bay
Community Association Board struck all SPC amendments on November 24, 2015, and authorized
the filing of a lawsuit. The Board was acting on behalf of the lots of others, including Plaintiffs,
and it would have been duplicative of Plaintiffs to seek their own relief. It was not until December
17, 2015, when a Settlement Agreement was reached that the statute of limitations was triggered.
This action is filed within six (6) years of that date, meeting the requirements of T.C.A. § 28-3-109.

Plaintiffs would likewise assert that the claims against Defendant for breach of fiduciary

duties are timely as well, under the continuing tort doctrine. Plaintiffs submit that Defendants



breach was not ‘permanent’ until the Notice of Lien was filed on April 23, 2019. The continuing
tort doctrine is where a tort involves a continuing or repeated injury, and the limitations period does
not commence until the date of the last injury. Ray v. Neff, 2018 Tenn. App. LEXIS 408. In this
case, the date of the last injury was the filing of the Notice of Lien on April 23, 2019. The statute
of limitations on this tort is 3 years under T.C.A. 28-3-105.

Defendant contends that the gravamen of the Complaint is the imposition of the mandatory
social membership in the Club. That is inaccurate. Plaintiffs paid the non-resident inactive status
(NRIS) administrative fees to the Club from 2006 through 2015, under the impression that certain
payments were required. While Plaintiffs did not approve Defendant’s policies and asserted rights,
they did not suffer an injury until Defendant filed a lien on their property.

In conclusion, all four (4) of Plaintiffs causes of action are timely, as April 23, 2019 was the
date of injury. Defendant’s Motion to Dismiss should be denied accordingly.

This the/Zydai.y of November, 2021.

JOZEF BENAK and wife,
OTILIA BENAK,

Gordon D. Foster, BPR #013792
Attorney for Plaintiffs

Winchester, Sellers, Foster & Steele, P.C.
P. O. Box 2428

800 South Gay Street, Suite 1000
Knoxville, Tennessee 37929

Phone: (865) 637-1980

Email: gfoster@wsfs-law.com




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and exact copy hereof has been served upon all
parties in interest or their counsel by delivering a copy hereof to Lewis S. Howard, Jr., Esq., 4820
Old Kingston Pike, Knoxville, Tennessee 37919, by hand or by United States Mail, Iproperly
addressed and with sufficient postage thereupon to carry the same to its destination, this day
of November, 2021.

Winchester, Sellers, Foster & Steele, P.C.
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